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U.S. Customs Service 


Treasury Decisions 


(T.D. 92-15) 


EXTENSION OF COMSOURCE AMERICAN, INC.’S CUSTOMS 
APPROVAL AND ACCREDITATIONS TO INCLUDE A NEW 
FACILITY 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of the extension of Comsource American, Inc.’s Cus- 
toms approval and accreditations to include gauging and laboratory 
testing performed at a new facility. 


SUMMARY: Comsource American, Inc., of Pasadena, Texas, a Customs 
accredited commercial laboratory and approved gauger under § 151.13 
of the Customs Regulations (19 CFR 151.13), has been given an exten- 
sion of its approval and accreditations at its new Kenilworth, New Jer- 
sey facility to include the gauging of petroleum and petroleum products, 
organic chemicals in bulk and in liquid form and vegetable oils; and the 
performance of the following analyses: API Gravity, sediment and 
water, antiknock index, distillation characteristics, Reid Vapor Pres- 
sure, Saybolt Universal Viscosity, sediment by extraction, percent by 
weight sulfur in petroleum products, percent by weight lead in gasoline, 
identity of organic compounds using common or IUPAC nomenclature 
and composition giving percent by weight of each component. 


SUPPLEMENTARY INFORMATION: 


Part 151 of the Customs Regulations provides for the acceptance at 
Customs Districts of laboratory analyses and gauging reports for cer- 
tain products from Customs accredited commercial laboratories and ap- 
proved gaugers. Comsource American, Inc., which holds Customs 
accreditation in certain laboratory analyses and Customs approval to 
gauge certain products, has applied to Customs to extend its laboratory 
accreditation and gauging approval in the manner described above. Re- 
view of Comsource American, Inc.’s qualifications shows that the exten- 
sion is warranted and, accordingly, has been granted. 


EFFECTIVE DATE: February 12, 1992. 


FOR FURTHER INFORMATION CONTACT: IraS. Reese, Special As- 
sistant for Commercial and Tariff Affairs, Office of Laboratories and 
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Scientific Services, U.S. Customs Service, 1301 Constitution Ave. NW, 
Washington, D.C. 20229 (202-566-2446). 


Dated: February 18, 1992. 


JOHN B. O’ LOUGHLIN, 
Director, 
Office of Laboratories and Scientific Services. 


[Published in the Federal Register, February 24, 1992 (57 FR 6347)] 


(T.D. 92-18) 
RECORDATION OF TRADE NAME: “GRAND TEA COMPANY” 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of recordation. 


SUMMARY: On December 2, 1991, a notice of application for the recor- 
dation under section 42 of the Act of July 5, 1946, as amended (15 U.S.C. 
1124), of the trade name “GRAND TEA COMPANY,” was published in 
the Federal Register (56 FR 61278). The notice advised that before final 
action was taken on the application, consideration would be given to any 
relevant data, views, or arguments submitted in writing by any person 
in opposition to the recordation and received not later than January 31, 
1992. No responses were received in opposition to the notice. 

Accordingly, as provided in section 133.14, Customs Regulations (19 
CFR 133.14), the name “GRAND TEA COMPANY,” is recorded as the 
trade name used by Thomas Li Ka Cheung, a citizen of Hong Kong with 
an address at 363 Queen’s Road Central, Hong Kong. 

The trade name is used in connection with tea. The merchandise is 
manufactured in Hong Kong. 


EFFECTIVE DATE: February 24, 1992. 

FOR FURTHER INFORMATION CONTACT: Robert L. Knapp, Intel- 
lectual Property Rights Branch, 1301 Constitution Avenue, NW., Wash- 
ington D.C. 20229 (202-566-6956). 


Dated: February 18, 1992. 


JOHN F. ATwoon, 
Chief, 
Intellectual Property Rights Branch. 


[Published in the Federal Register, February 24, 1992 (57 FR 6347)] 





U.S. Customs Service 


General Notice 


COPYRIGHT, TRADEMARK, AND 
TRADE NAME RECORDATIONS 


(No. 4-1992) 


AGENCY: U.S. Customs Service, Department of the Treasury. 


SUMMARY: The copyrights, trademarks, and trade names recorded 
with the U.S. Customs Service during the month of January 1992 follow. 
The last notice was published in the Customs BULLETIN on February 19, 
1992. 

Corrections or information to update files may be sent to U.S. Cus- 
toms Service, IPR Branch, Room 2104, 1301 Constitution Avenue, 
N.W., Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: John F. Atwood, Chief, 
Intellectual Property Rights Branch, (202) 566-6956. 


Dated: February 19, 1992. 
JOHN F. ATwoon, 
Chief, 
Intellectual Property Rights Branch. 


The lists of recordations follow: 





02718792 
08:50:10 


00001 
00002 
00003 
09004 
00605 
00005 
00007 
00008 
00009 
00010 
00071 
00012 
00013 
00014 
00015 
00016 
00017 
00018 
00019 
00020 
00021 
00022 
00023 
00024 
00025 
00026 
0u027 
00028 
00029 
00u30 
00031 
00032 
00033 
00034 
00035 
00036 
00037 
0U038 
00039 
00040 
00041 
00042 
00043 
00044 
00045 


19920116 
19920116 
19920116 
19920116 
19920116 
19920116 
19920117 
19920117 
19920117 
19920117 
19920117 
19920117 
19920117 
19920129 
19920131 
19920131 
19920131 


SUBTOTAL RECORDATION TYPE 


TMK 92 06001 


19920110 


2 
2 
2 
2 
2 
a 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 


0 
0 
0 
20 
0 
0 
0 
0 
0 
0 
0 
0 


20120129 
20120131 
20120131 
20120131 


45 
20070714 


U.S. CUSTOMS SERVIC 
IPR RECORDATIONS APDED IN JA 


NAME OF COP, TNM OR MSK 


BLOCK ASS'Y - CYLINDER 

SHAFT PUMP 

SWASHPLATE - FIXED 

SHAFT - M R 

END CAP ~- MOTOR 

HOUSING - FIXED MOTOR 

SHAGGY BEAR WITH HEART 
ANTICIPATION 

COBRA TRIANGLE 

BASEBALL 

IBM PERSONAL SYSTEM/’2 MODEL 2 
STORYBOARD LIVE! 

STORYBOARD LIVE! 

STORYBOARD LIVE! 

ALAN DOLL HEAD 

KEN SPARKLING SURPRISE 

SEE N SAY THE FARMER SAYS TAL 
TODDLER MAGIC NURSERY DOLL 
HOT WHEELS POWER PLOWER 

HOT WHEELS T-BIRD STOCKER 
BABY OWL 

W/7U FROG 

OPEN WORK J-HOOP 

MY HOBBY HORSE 

REGAL PACIFIC CEILING FIXTURE 
FILIGREE HEAR: EARRING DESIGN 
E2996 - OPENHWORK LACE DROPS 
E2997 OPENNWORK LACE DROPS 

E 2425 - OPENNORK TEARDROP 

E 2478 - OPENWORK BOW TEARDRS 
E 2980 - OPENWORK TEARDROP 

E 2369 - OPENWORK BAT 
FUTURISTIC PERSONAL WEAPON 
EMPIRE BUILDER CAR SIDE 
BRACELET BR 54874 

NECKLACE CL 109072 

RING AN 63771 

NECKLACE CL 1128 

EARRING OR 82973 

EARRING OR 831/75 

EARRING OR 832 

DIGITAL RESEARCH MULTIUSER DO 
BASE CODE AHA-154XB MCODE 434 
BLUE CRAB 

KILLER WHALE 


SLALOM 





E PAGE 
ANUARY 1992 DETAIL 


OWNER NAME RESTRCTD 


SAUER-SUNDSTRAND COMPANY 
SAUER-SUNDSTRAND COMPANY 
SAUER-SUNDSTRAND COMPANY 
SAUER-SUNDSTRAND COMPANY 
SAUER-SUNDSTRAND COMPANY 
SAUVER-SUNDSTRAND COMPANY 
ACE NOVELTY CO., II'C. 
RARE LTD. 
RARE LTD. 
NINTENDO OF AMERICA INC. 
INTERNATIONAL BUSINESS MACHINES 
INTERNATIONAL BUSINESS MACHINES 
INTERNATIONAL BUSINESS MACHINES 
INTERNATIONAL BUSINESS MACHINES 
MATTEL, INC 
MATTEL, INc. 
KING DOLL MATTEL, INC. 
MATTEL, INC. 
MATTEL, INC. 
MATTEL, INC. 
IHAYA CORPORATION 
IWAYA CORPORATION 
JEZLAINE LTD. 
HIP YICK INTERNATIONAL INC. 
PACIFIC TRADE GROUP INC. 
N E2936 JEZLAINE LTD. 
JEZLAINE LTD. 
JEZLAINE LTD. 
JEZLAINE L 
JEZLAINE Lt 
JEZLAINE L 
JEZLAINE LTD. 
FUYACO CORPORATION 
LARRY L. HODSON 
PARTECIPAZIONI BULGARI 
PARTECIPAZIONI BULGARI 
PARTECIPAZIONI BULGARI 
PARTECIPAZIONI BULGARI 
PARTECIPAZIONI BULGARI 
PARTECIPAZIONI BULGARI 
PARTECIPAZIONI BULGARI 
S, RELEASE DIGITAL RESEARCH INC. 
208-00 ADAPTEC, INC. 
WILLIAM EDHARD SPEAR 
WILLIAM EDWARD SPEAR 


aTInd SNOLSNO 


4d GNV NIJ 


T 
T 
T 
T 


vyeuuuuy 
Z66I ‘62 AUVOANVE ‘S ‘ON ‘92 “IOA ‘SNOISIO 


NINTENDO OF AMERICA INC. 





02718792 
08:50:10 


19920116 
19920116 
19920116 
19920116 
19920116 
19920117 
19920117 
19920117 
19920117 
19920117 
19920117 
19920117 
19920117 
19920117 
19920117 
19920117 
19920122 
19920122 
19920122 
19920122 
19920123 
19920123 
19920123 
19920123 
19920123 


20010528 
20010709 
20010423 
20090502 
20081206 
19940119 
20090221 
20010205 
20040403 
20090221 
20010921 
20010115 
20011012 
20010803 
20040410 
20040911 
20040911 
20050618 
20050716 
20020101 
20001023 
20090717 
19940910 
20070714 
20001113 
20090509 
20010514 
20000619 
20000710 
20080614 
20090612 
19991121 
20080119 
20090905 
20091121 
19970615 
20030123 
20080306 
19970525 
19930522 
20030412 
20080920 
20110608 
20080927 
19971011 
20090516 
20070512 
20070512 
20060701 





U.S. CUSTO 
IPR RECORDATIONS AD 


DR. MARIO 

SUPER MARIO BROS. 
YOUNG-POWER AND DESI 
REFRESH WITH DESIGN 
STACK ELECTRONICS WI 
BLUE DANUBE 

ALPHA INDUSTRIES 
ALPHA AND THREE BARS 
ALPHA AND THREE BARS 
ALPHA 

CINELUX 

PLAYPARK 

EMERAUDE 

MILWAUKEE WITH LIGHT 
ASICS TIGER (STYLIZE 
ASICS TIGER (STYLIZE 
ASICS TIGER (STYLIZE 
ASICS TIGER (STYLIZE 
ASICS TIGER (STYLIZE 
PLAYER'S 

ATLANTA HAWKS & DESI 
FARBERWARE 
TURBO-OVEN 

CAPCOM 

GAME BOY 

CAVS & DESIGN 

IGUANA DON & DESIGN 
SAECO 

EPA-CHOL 

LIMITED TOO 

EXPRESS 

STRUCTURE 

OBR 

AXCESS & DESIGN 
CACIQUE 

A & F CO 

ABERCROMBIE & FITCH 
A & F CO 

A & F CO 

ABERCROMBIE & FITCH 
FRUIT OF THE LOOM 
FRUIT OF THE LOOM 
FRUIT OF THE LOOM 
BVD 

ROCKPORT 

STRIPECHECK DESIGN 
REEBOK SPORT DESIGN 
REEBOK SPORT DESIGN 
STARCREST DESIGN 


OMS SERVICE 
DDED IN JANUARY 1992 


NM OR MSK 


ITH DESIGN 


S DESIGN 
S DESIGN 


TNING BOLT DESIGN 
ED) 
ED) 
ED) 
ED) 
ED) 


IGN 


A STEP ABOVE THE 


OWNER NAME 


PAGE 
DETAIL 


RESTRCTD 


NINTENDO OF AMERICA INC. 
NINTENDO OF AMERICA INC. 
BLANCO FASHIONS, INC. 

DOMINICA COCONUT PRODUCTS LTD. 


STEVE PATSIS 


LIPPER INTERNATIONAL INC. 

ALPHA INDUSTRIES, INC. 

ALPHA INDUSTRIES, INC. 

ALPHA INDUSTRIES, INC. 

ALPHA INDUSTRIES, INC. 

SCHNEIDER CORPORATION OF AMERICA 


SOFT PLAY, INC. 
PFIZER, INC. 


MILWAUKEE ELECTRIC TOOL CORP. 


ASICS CORPORATION 
ASICS CORPORATION 
ASICS CORPORATION 
ASICS CORPORATION 
ASICS CORP’ RATION 


PHILIP MORRIS INCORPORATED 


ATLANTA HAWKS, LTD. 
FARBERWARE, INC. 
FARBERWARE, INC. 
CAPCOM CO., LTD. 
NINTENDO OF AMERICA, 


INC. 


NATIONHIDE ADVERTISING SERVICE 
SNAKE CREEK MANUFACTURING CO. 


DANA LU IMPORTS 
CHASE LABORATORIES 


LIMCO INVESTMENTS, INC. 


EXPRESSCO, INC. 


LIMITED EXPRESS, INC. 
H INC. 
Inc. 
LIMITED STORES, INC. 
TRADEMARK, INC. 
TRADEMARK, 
TRADEMARK, 
TRADEMARK, 
TRADEMARK, INC. 
OF THE LOOM, INC. 
OF THE LOOM, INC. 
OF THE LOOM, INC. 
BVD LICENSING CORPORATION 
ROCKPORT COMPANY 
REEBOK INTERNATIONAL LIMITED 
REEBOK INTERNATIONAL LIMITED 


REEBOK INTERNATIONAL 
REEBOK INTERNATIONAL 


LIMITED 
LIMITED 


AOIANAS SNO.LSNO ‘Ss’ 





02718792 
08:50:10 


REC# 


TMK 


SUBTOT 
TOTAL 


00067 
00068 
00069 
00070 
00071 
00072 
000735 
00074 
00075 
00076 
00077 
00078 
00079 
00080 
00081 
00082 
00083 


19920123 
19920123 
19920123 
19920123 
19920123 
19920123 
19920123 
19920123 
19920128 
19920128 
19920128 
19920128 
19920128 
19920128 
19920128 
19920128 
19920129 
19920129 
19920129 
19920129 
19920129 
19920129 
19920129 
19920129 
19920129 
19920129 
19920130 
19920130 
19920131 
19920131 
19920131 
19920131 
19920131 


AL RECORDATION TYPE 
RECORDATIONS ADDED THIS MONTH 


EXP DT 


20080809 
20089809 
199$.128 
20090509 
20090411 
20090418 
20060422 
20001023 
20010101 
20000327 
20080802 
20080426 
20061209 
20060905 
20071013 
20071013 
20100522 
20090328 
20060304 
20000417 
20020727 
20020727 
20050709 
20050716 
20020727 
20020727 
20110507 
20090502 
20070925 
20001218 
20000612 
20000424 
20090207 


83 





WEEBOK 

"BOKS 

STRIPE WITH H-STRAP 
STRIPECHECK DESIGN 
REEBOK 

REEBOK 

REEBOK 

REEBOK 

AGILITY 

THE PHYSICS BEHIND TH 
DYNAMIC CRADLE 
METAPHORS 

FLOP-SOCKS 

SPRING SYSTEM 

BECAUSE LIFE IS NOT A 
BECAUSE LIFE IS NOT A 
PHOENIX SUNS AND DESI 
SACRAMENTO KINGS AND 
CAPITAL WITH DESIGN 
SUPER MARIO LAND 
THUNDERBOLT DESIGN 
AVIA 


AVIA 

AVIA AND THUNDERBOLT 
THUNDERBOLT DESIGN 
FOR ATHLETIC USE ONLY 
IMAGEFIRST 

DALLAS MAVERICKS AND 
SAUL 

ARM & AXE DESIGN 
FRESH FROM TOWNSEND! 
ALLEYWAY 

ORLANDO MAGIC AND DES 


MS SERVICE 
DED IN JANUARY 1992 
OR MSK 


DE_IGN 


HE PHYSIQUES. 


SPECTATOR SPORT 
A SPECTATOR SPORT 
IGN 
DESIGN 


DESIGN 


DESIGN 


PAGE 
DETAIL 


OWNER NAME 


REEBOK INTERNATIONAL LIMITED 
REEBOK INTERNATIONAL LIMITED 
REEBOK INTERNATIONAL LIMITED 
REEBOK INTERNATIONAL LIMITED 
REEBOK INTERNATIONAL LIMITED 
REEBOK INTERNATIONAL LIMITED 
REEBOK INTERNATIONAL LIMITED 
REEBOK INTERNATIONAL LIMITED 
REEBOK INTERNATIONAL LIMITED 
REEBOK INTERNATIONAL LIMITED 
REEBOK INTERNATIONAL LIMITED 
REEBOK INTERNATIONAL LIMITED 
REEBOK INTERNATIONAL LIMITED 
REEBOK INTERNATIONAL LIMITED 
REEBOK INTERNATIONAL LIMITED 
REEBOK INTERNATIONAL LIMITED 
PHOENIX SUNS LIMITED 

KINGS PROFESSIONAL BASKETBALL CL 
ERIC FOWLER'S WILD SIDE NORTH 
NINTENDO OF AMERICA 

AVIA GROUP INTERNATIONAL, INC. 
AVIA GROUP INTERNATIONAL, INC. 
AVIA GROUP INTERNATIONAL, INC. 
AVIA GROUP INTERNATIONAL, INC. 
AVIA GROUP INTERNATIONAL, INC. 
AVIA GROUP INTERNATIONAL, INC. 
BANTEC, INC. 

DALLAS BASKETBALL LIMITED 
PRODUCTOS ALIMENTICIOS GALLO, 
LEUNG KAI FOOK MEDICAL CO., PTE 
TOWNSENDS, INC. 

NINTENDO OF AMERICA INC. 
ORLANDO MAGIC LTD. 


RESTRCTD 


Z66I ‘6Z AUVONVE ‘S ‘ON ‘92 “IOA ‘SNOISIO€C ANV NILATING SWOLSND 








U.S. Court of Appeals for the 
Federal Circuit 


NICHIMEN AMERICA, INC., FORMERLY KNOWN AS NICHIMEN Co., INc., 
PLAINTIFF-APPELLANT U. UNITED STATES, DEFENDANT-APPELLEE 


Appeal No. 90-1004 
(Decided July 10, 1991) 


Ralph A. Mantynband, Arvey, Hodes, Costello & Burman, of Chicago, Illinois, argued 
for plaintiff-appellant. With him on the brief was Edward H. Soderstrom, II. 

Velta A. Melnbrencis, Commercial Litigation Branch, Department of Justice, of Wash- 
ington, D.C., argued for defendant-appellee. With her on the brief were Stuart M. Gerson, 
Assistant Attorney General and David M. Cohen, Director. Also on the brief were Wendell 
Willkie, IIT, General Counsel, Stephen J. Powell, Chief Counsel for Import-Administration 
and Anne White, Attorney-Advisor, Office of the Chief Counsel for Import Administration, 
U.S. Department of Commerce, of counsel. 


Appealed from: U.S. Court of International Trade. 
Judge CARMEN. 


Before NEWMAN, ARCHER and Aarcon,* Circuit Judges. 


ARCHER, Circuit Judge. 

Nichimen America, Inc. (Nichimen) appeals from the judgment of the 
United States Court of International Trade, Nichimen Am., Inc. v. 
United States, 719 F. Supp. 1106 (Ct. Int’] Trade 1989), dismissing for 
lack of jurisdiction Nichimen’s appeal from the denial of a protest filed 
with the United States Customs Service (Customs). We affirm-in-part, 
reverse-in-part, and remand for further proceedings. 


I 


On March 10, 1971, the Secretary of the Treasury issued a finding of 
dumping of television receivers imported from Japan, making them sub- 
ject to the imposition of antidumping duties. See T.D. 71-76, 5 Cust. 
Bull. 151 (1971). Between May and November of 1976, a period during 
which T.D. 71-76 was effective, Nichimen imported Japanese-manufac- 
tured television receivers into the United States. The television receiv- 
ers were allegedly manufactured and imported for Montgomery Ward & 
Co., Inc. Nichimen posted an immediate entry and consumption bond, 
agreeing to pay any duties ultimately found to be due, to obtain the re- 
lease of the television receivers before formal entry and ascertainment 
by Customs of the applicable duties and charges assessable. The televi- 


* Honorable Arthur L. Alarcon of the United States Court of Appeals for the Ninth Circuit, sitting by designation. 
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sion receivers were released into the stream of commerce between May 
and November, 1976. 

On August 30, 1985, the Department of Commerce notified Nichimen 
that its television receivers entered before March 31, 1979 (including 
the entries between May and November, 1976), would be assessed addi- 
tional antidumping duties at 3.37% ad valorem unless Nichimen re- 
quested an administrative review pursuant to section 751(a) of the 
Trade Agreements Act of 1979, 19 U.S.C. § 1675(a) (1982). When no re- 
quest under section 751(a) was made for the television receivers at is- 
sue, these entries were liquidated on August 15, 1986, and the additional 
3.37% ad valorem antidumping duties were assessed. 

After payment of the assessed duties, Nichimen timely filed a protest 
under 19 U.S.C. § 1514(a) (1982) alleging that (a) all dumping duties 
with respect to Nichimen’s entries for Montgomery Ward had been set- 
tled under a 1980 settlement agreement,! (b) Customs had not followed 
required appraisal procedures because the imported goods “were not ac- 
tually before the appraiser when the appraisement was made,” (c) Cus- 
toms had not determined the foreign market value and the cost of 
production of the goods as required under 19 U.S.C. § 161, (d) the en- 
tries were not timely liquidated as required under applicable Customs 
law and therefore “the United States is estopped to liquidate these en- 
tries,” (e) “[t]he determination upon which the United States relies in 
assessing the anti-dumping duty was arbitrary, capricious and an abuse 
of discretion, and not in accordance with law,” (f) the price of the entries 
was no less than foreign market value or less than fair value, and (g) the 
dumping findings were improperly applied to Nichimen “inasmuch as 
the true ‘manufacturer/exporter’ was Hitachi, Ltd./Nichimen Co., Inc.” 
Protest paragraphs 3(a)-(g). 

When its protest was denied, Nichimen filed a summons and com- 
plaint in the Court of International Trade in January, 1987, alleging ju- 
risdiction under 28 U.S.C. § 1581(a) (1982). The complaint mirrored the 
allegations in the protest. 

In the Court of International Trade, Nichimen moved for summary 
judgment or, in the alternative, judgment on the pleadings. The govern- 
ment opposed the motion alleging that the court lacked jurisdiction un- 
der section 1581(a) and also sought summary judgment. Both 
Nichimen’s and the government’s motions for summary judgment were 
denied. Nichimen Am., Inc. v. United States, Nos. 88-128, 87-01-00047 
(Ct. Int’] Trade, September 22, 1988). The court concluded that genuine 
issues of material fact remained in dispute over whether the 1980 settle- 
ment agreement covered the claims at issue and whether Customs had 
employed proper appraisal procedures. The government’s motion to dis- 
miss for lack of jurisdiction was denied with leave to renew. Id. 


1 On April 28, 1980, the Attorney General and the Secretaries of Commerce and Treasury entered into an agreement 
with twenty-two importers, including Montgomery Ward, in order to settle and compromise all claims for antidumping 
duties against the importers arising under T.D. 71-76 prior to April 1, 1979. See Committee to Preserve Am. Color Tele- 
vision v. United States, 706 F.2d 1574, 1576 (Fed. Cir.), cert. denied, 464 U.S. 825 (1983); Montgomery Ward & Co., Inc. 
v. Zenith Radio Corp., 673 F.2d 1254, 1255-56 (CCPA), cert. denied, 459 U.S. 953 (1982). 
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Thereafter, the Court of International Trade granted the govern- 
ment’s renewed dismissal motion on the ground that the court lacked 
jurisdiction under 28 U.S.C. § 1581 to hear the claims. Nichimen, 719 F. 
Supp. at 1109-10. The court held that the Customs determinations chal- 
lenged in Nichimen’s protest were not protestable matters because the 
determinations were final and conclusive under 19 U.S.C. § 1514(b), as 
amended by the Trade Agreements Act of 1979. Not being protestable 
matters, the court held that Customs’ denial of the protest did not give it 
jurisdiction under 28 U.S.C. § 1581(a). Id. In addition, the court indi- 
cated that Nichimen properly should have requested section 751 review 
when it was notified by the Department of Commerce that it could re- 
quest such a review. Because Nichimen had not exhausted this adminis- 
trative remedy, the court held that it also lacked jurisdiction under 28 
U.S.C. § 1581(c). Id. 


II 
A. The jurisdiction of the Court of International Trade, as pertinent 
here, is set forth in 28 U.S.C. § 1581: 


§ 1581. Civil actions against the United States and agen- 
cies and officers thereof. 

(a) The Court of International Trade shall have exclusive juris- 
diction of any civil action commenced to contest the denial of a pro- 
test, in whole or in part, under section 515 of the Tariff Act of 1930 
[19 U.S.C. § 1515). 

— 

(c) The Court of International Trade shall have exclusive juris- 
diction of any civil action commenced under section 516A of the 
Tariff Act of 1930 [19 U.S.C. § 1516a]. 

Nichimen contends that section 1581(a) conferred jurisdiction on the 
Court of International Trade over its complaint because all of the issues 
in the complaint had been included in Nichimen’s timely filed protest, 
which Customs denied. We must, therefore, consider whether the Court 
of International Trade had jurisdiction over any or all of Nichimen’s 
claims. Specifically, the question is whether Nichimen sought and ex- 
hausted the proper administrative remedies for the claims at issue. 

Jurisdiction is a question of law. See Zumerling v. Marsh, 783 F.2d 
1032, 1034 (Fed. Cir. 1986). As such, we review de novo the Court of In- 
ternational Trade’s decision as to its jurisdiction.2 

The jurisdictional question in this case is complicated by the passage 
of the Trade Agreements Act of 1979, Pub. L. No. 96-39, 93 Stat. 144 
(the 1979 Act), which became effective on January 1, 1980. Nichimen 
imported the television receivers prior to the 1979 Act’s effective date, 
but the antidumping duties were assessed after the effective date. We 
must consider provisions of the Antidumping Duty Act of 1921, 19 


2 Nichimen’s argument that law of the case precluded the trial court from entertaining the government’s renewed 
motion to dismiss is without merit. The court expressly reserved decision on the jurisdictional issues by indicating that 
the government could renew its motion to dismiss. See United States v. U.S. Smelting Co., 339 U.S. 186, 199 (1950); see 
also Rule 54(b), Rules of the Court of International Trade. 
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U.S.C. §§ 160-173 (1976) (the 1921 Act), as well as the 1979 Act and its 
transitional rules, to determine whether the trial court’s jurisdictional 
rulings were correct. 

B. The 1921 Act provided for the assessment of a special antidumping 
duty equal in amount to the difference between the foreign market 
value and the purchase price (or the exporter’s sales price). 19 U.S.C. 
§ 161(a). When a finding of dumping was issued by the Secretary of the 
Treasury, Customs was delegated the responsibility of determining and 
assessing antidumping duties. Section 169 provided that the assess- 
ment of the special dumping duties under the 1921 Act was subject to 
the same right of appeal and protest as other customs duties.3 Thus, 
once the duties were assessed, the determinations of Customs, such as 
foreign market value, purchase price, etc., used to compute the an- 
tidumping duties could be challenged by filing an administrative pro- 
test. See 19 U.S.C. § 1514(a) (1976).4 If the protest was denied, a civil 
action under 28 U.S.C. § 2632 (1976) contesting the antidumping du- 
ties, including the underlying less than fair value and injury determina- 
tions which led to the dumping finding, could then be brought in the 
United States Customs Court.5 See, e.g., Pasco Terminals v. United 
States, 634 F.2d 610 (CCPA 1980). Prior to the 1979 Act, therefore, pro- 
test after liquidation of an entry was the only administrative procedure 
available for contesting special antidumping duties. 

The 1979 Act replaced the 1921 Act with a new antidumping statute. 
Pub. L. No. 96-39, § 101, 93 Stat. 144, 150-189. Any outstanding dump- 


ing findings issued under the 1921 Act, however, were continued in ef- 
fect under the 1979 Act. Pub. L. No. 96-39, § 106, 93 Stat. 144, 193. The 
statute also provided that the 1979 Act was generally applicable to any 
assessment of antidumping duties after its effective date, January 1, 
1980, but it contained one exception where the prior law procedures for 
protest and judicial review continued to be applicable. Section 
1002(b)(3) of the 1979 Act provided: 


3 19 U.S.C. § 169 (1976) provided: 
For the purposes of section 160 to 171 of this title, the determination of the appropriate customs officer as to the 
foreign market value or the constructed value, as the case may be, the purchase price, and the exporter’s sales 
price, and the action of such customs officer in assessing special dumping duty, shall have the same force and effect 
and be subject to the same right of protest, under the same conditions and subject to the same limitations. 


4 As pertinent here, 19 U.S.C. § 1514(a) (1976) provided that 
decisions of the appropriate customs officer, including the legality of all orders and findings entered into the same, 
as to — 
(1) the appraised value of merchandise; 
(2) the classification and rate and amount of duties chargeable; 
(3) all charges or exactions of whatever character within the jurisdiction of the Secretary of the Treasury; 
* * 7 * * 7 * 


(5) the liquidation or reliquidation of an entry, or any modification thereof; 
* * * * * * = 
shall be final and conclusive upon all persons (including the United States and any officer thereof) unless a protest 
is filed in accordance with this section, or unless a civil action contesting a denial of a protest, in whole or in part is 
commenced in the United States Customs Court in accordance with section 2632 of Title 28 within the time pre- 

scribed by section 2631 of that title. 


5 The Customs Court Act of 1980, Pub. L. No. 96-417, 94 Stat. 1727, redesignated the United States Customs Court as 
the United States Court of International Trade. 
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The amendments made by this title shall apply with respect to the 
review of the assessment of, or failure to assess, any countervailing 
duty or antidumping duty on entries subject to a countervailing 
duty order or antidumping finding if the assessment is made after 
the effective date. If no assessment of such duty had been made be- 
fore the effective date that could serve the party seeking review as 
the basis of a review of the underlying determination, made by the 
Secretary of the Treasury or the International Trade Commission 
before the effective date, on which such order, finding, or lack 
thereof is based, then the underlying determination shall be subject 
to review in accordance with the law in effect on the day before the 
effective date. 
(Emphasis added.) As explained in H.R. Rep. No. 316, the second sen- 
tence of section 1002(b)(3) was to ensure that underlying determina- 
tions of countervailing duty orders and antidumping findings would not 
escape review entirely under the newly-enacted statute. 


Thus, if a determination is made prior to the effective date, but the 
first assessment which can serve as the basis for review occurs after 
the effective date, review of such a determination would not be 
available under either current law or the bill. This provision en- 
sures that this does not occur and that rights of review under cur- 
rent law are preserved where necessary. 

H.R. Rep. No. 316, 96th Cong., 1st Sess. 183 (1979). See also S. Rep. No. 

249, 96th Cong., 1st Sess. 255-56, reprinted in 1979 U.S. Code Cong. & 

Admin. News 381, 641-42. 

C. Nichimen contends that its protest is judicially reviewable under 
this provision. The government asserts, however, that the protest and 
complaint do not challenge the underlying determinations — i.e., 
“either Treasury’s less-than-fair value [dumping] determination or the 
ITC’s injury determination” — but that Nichimen contests only “the as- 
sessment of antidumping duties which is based upon the rate estab- 
lished by Commerce.”6 

Although Nichimen stated generally in its protest and complaint that 
“(t]he determination upon which the United States relies in assessing 
the anti-dumping duty was arbitrary, capricious and an abuse of discre- 
tion, and not in accordance with law,” none of the specific paragraphs of 
the protest or complaint challenges the underlying dumping determina- 
tion in T.D. 71-76. Moreover, Nichimen does not argue on brief that the 
finding of either Treasury or the ITC was erroneous. Rather, Nichimen 
characterizes the protested actions as the failure of Customs “to follow 
its own mandated procedures and the requirement of law * * *in liqui- 
dating the entries in question and the assessment of duties.” 

Accordingly, we conclude, as did the Court of International Trade, 
that Nichimen did not seek review of the “underlying determination” 
and, therefore, is not entitled to rely on the exception contained in sec- 


6The administration of the antidumping law was transferred from the Secretary of the Treasury to the Secretary of 
Commerce on January 2, 1980. See Reorganization Plan No. 3 of 1979, $§ 5(a)(1)(C),(D),(G), 93 Stat. 1381, 1383 (codi- 
fied at 19 U.S.C. § 2171 (1988) note). 
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tion 1002(b)(3) to support its use of the protest procedure applicable be- 
fore the 1979 Act. 


Ill 


A. After the effective date of the 1979 Act, the procedure for seeking 
administrative review of antidumping duties was changed. The 1979 
Act amended 19 U.S.C. § 1514(a) and (b) to exclude antidumping deter- 
minations from the matters that can be protested to Customs. Instead of 
filing a protest, the amended statute required review by the Department 
of Commerce, which was designated as the administering authority for 
countervailing and antidumping duties. Section 751 of the 1979 Act, 19 
U.S.C. § 1675, initially called for such a review to be made annually. The 
Trade and Tariff Act of 1984, Pub. L. No. 98-573, revised the annual re- 
view procedure to make an administrative review available only if it is 
requested. 

Following the latter change, the statute reads in pertinent part: 


§ 1675. Administrative review of determinations. 


(a) Periodic review of amount of duty 


(1) In general 
At least once during each 12—month period beginning on the 
anniversary of the date of publication of * * *an antidumping 
duty order under this subtitle or a finding under the An- 
tidumping Act, 1921, * * *the administering authority, if a re- 
quest for such a review has been received * * *shall— 


(B) review, and determine (in accordance with paragraph 
(2)), the amount of any antidumping duty, and 


and shall publish the results of such review, together with notice of 
any duty to be assessed, * * *in the Federal Register. 

(2) Determination of antidumping duties 
For the purpose of paragraph (1)(B), the administering authority 
shall determine — 

(A) the foreign market value and United States price of each 
entry of merchandise subject to the antidumping duty order 
and inclyded within that determination, and 

(B) the amount, if any, by which the foreign market value of 
each such entry exceeds the United States price of the entry. 


The administering authority * * * shall publish notice of the results 
of the determination of antidumping duties in the Federal Register, 
and that determination shall be the basis for the assessment of an- 
tidumping duties on entries of the merchandise included within the 
determination and for deposits of estimated duties. 


19 U.S.C. § 1675. 
The antidumping determinations made by Commerce under the 


above procedures can be contested only by a civil action commenced in 
the Court of International Trade. See 19 U.S.C. § 1516a(a)(2)(A) and 
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(B)(iii). At the same time as it conferred antidumping duty review on 
Commerce as the administering agency, Congress also provided that the 
actions of Customs implementing determinations of Commerce under 
section 751 were to be “final and conclusive upon all persons.” See 19 
U.S.C. § 1514(b). For any matter that is subject to review under section 
751, the 1979 Act made administrative review under that section a pre- 
requisite to judicial review by the Court of International Trade. See 28 
U.S.C. § 1581(c). 

B. Nichimen contends that the matters raised in its protest were not 
subject to administrative review under section 751. Nichimen further 
contends that when its protest was denied it had exhausted the proper 
administrative remedy, 19 U.S.C. § 1514(a), and that the Court of Inter- 
national Trade therefore had jurisdiction over its appeal under 28 
U.S.C. § 1581(a). 

The language of section 751 encompasses certain of the matters that 
were the subject of Nichimen’s protest. The statute expressly provides 
that in reviewing antidumping duties the administering authority shall 
determine “the foreign market value and the United States price of each 
entry of merchandise subject to the antidumping duty order,” and “the 
amount, if any, by which the foreign market value of each entry exceeds 
the United States price of the entry.” 19 U.S.C. § 1675(a)(2). Nichimen’s 
assertions in its protest that Customs had not determined foreign mar- 
ket value and cost of production under 19 U.S.C. § 161 and that the price 
of its entries were no less than foreign market value or less than fair 
value, see Protest paragraphs 3(c) and 3(f), are squarely within the pur- 
view of section 751. While not expressly listed by the statute as matters 
to be reviewed under section 751, we are convinced that Nichimen’s 
claims in its protest that (1) the determination upon which the United 
States relies in assessing the antidumping duty was arbitrary, capri- 
cious and an abuse of discretion and not in accordance with law, and (2) 
the dumping findings were improperly applied to Nichimen because the 
manufacturer/exporter was Hitachi Ltd./Nichimen Co., Inc. are also the 
types of questions that can readily be considered and answered in con- 
nection with a section 751 review. Protest paragraphs 3(e) and 3(g). 

The remaining three protested items, however, do not fall within the 
language of section 751, nor are they items that would be treated as an- 
cillary to the determinations required under section 751. The question 
of whether Nichimen’s entries for Montgomery Ward had been settled 
under the 1980 settlement agreement, Protest paragraph 3(a), is be- 
yond the scope of a section 751 review. The settlement was negotiated 
and signed by anumber of importers with representatives of the Depart- 
ments of Justice and Treasury, as well as the Department of Commerce. 
Because of the various parties and government representatives involved 
in the settlement, the Department of Commerce should not under the 
limited authority of section 751 be considered the proper agency to in- 
terpret this agreement. Rather, this is a matter properly falling within 
the general category of protestable matters set forth in 19 U.S.C. 
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§ 1514(a)(3) — “all charges or exactions of whatever character within 
the jurisdiction of the Secretary of the Treasury.” 

Nichimen’s protest also asserts that Customs did not follow its own 
procedures and requirements for appraisal of the merchandise and for 
timely liquidation of the entries. Protest paragraphs 3(b) and 3(d). 
These are matters relating to the imposition of customs duties generally 
and not just to antidumping duties. Moreover, these issues are squarely 
within subparagraphs (1) and (5) of the listing of protestable matters in 
19 U.S.C. § 1514(a). Subparagraph (1) covers “the appraised value of 
merchandise” and subparagraph (5) “the liquidation or reliquidation of 
an entry, or any modification thereof.” 

Accordingly, we hold that the issues raised in paragraphs 3(a), (b), 
and (d) of Nichimen’s protest were protestable under the procedures of 
19 U.S.C. § 1514(a). The Court of International Trade erred in dismiss- 
ing Nichimen’s complaint for lack of jurisdiction with respect to these 
items on the grounds that Nichimen had not exhausted its proper ad- 
ministrative remedy. The case is remanded to the Court of International 
Trade for trial on these protested items. In all other respects the judg- 
ment of the Court of International Trade is affirmed. 


Costs 
Each party shall bear its own costs. 


AFFIRMED-IN-PART, REVERSED-IN-PART 
AND REMANDED 


CAMBRIDGE LEE INDUSTRIES, INC., PLAINTIFF-APPELLANT v. UNITED STATES, 
DEFENDANT-APPELLEE, AND AMERICAN Brass, CHASE Brass & Copper Co., 
Hussey Copper, Ltp., THE MILLER Co., OLIN Corp.-Brass GROUP, REVERE 
Copper Propucts, INc., INTERNATIONAL ASSOCIATION OF MACHINISTS & 
AEROSPACE WORKERS, INTERNATIONAL UNION, ALLIED INDUSTRIAL WORK- 
ERS Or America (AFL-CIO), MecHaANIcs EDUCATIONAL SOCIETY OF AMER- 
IcA (LocaL 56), AND THE UNITED STEELWORKERS OF AMERICA 
(AFL-CIO/CLC), DEFENDANTS-APPELLEES 


Appeal No. 90-1044 
(Decided October 18, 1990) 


Gail T. Cummins, Sharretts, Paley, Carter & Blauvelt, P.C., of New York, New York, 
argued for plaintiff-appellant. With her on the brief were Beatrice A. Brickall and Ned H. 
Marshak. 

M. Martha Ries, Attorney, Commercial Litigation Branch Department of Justice, of 
Washington, D.C., argued for defendant-appellee. With her on the brief were Stuart M. 
Gerson, Assistant Attorney General and David M. Cohen, Director. Also on the brief were 
Wendell L. Willkie, II, General Counsel, Stephen J. Powell, Chief Counsel for Import Ad- 
ministration and Tanya J. Potter, Attorney-Advisor, Office of the Deputy Chief Counsel 
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for Import Administration, U.S. Department of Cemmerce, of counsel. Jeffrey S. Be- 
ckington, Collier, Shannon & Scott, of Washington, D.C.. argued for defendants-appellees. 
With him on the brief were David A. Hartquist and Kathleen Weaver Cannon. 


Appealed from: U.S. Court of International Trade. 
Judge DiCar.o. 


Before Markey,* Circuit Judge, FRIEDMAN, Senior Circuit Judge, and 
Brown,** District Judge. 


FRIEDMAN, Senior Circuit Judge. 

This is an appeal from a decision of the Court of International Trade 
denying a preliminary injunction against the liquidation of entries of 
merchandise covered by an antidumping order that the party seeking 
the injunction challenged in that court. The Court of International 
Trade held that the party’s failure to seek an annual administrative re- 
view of the antidumping order barred the party from obtaining an in- 
junction. The appellant challenges the latter ruling. We hold, however, 
that developments in the case since the appeal was argued here have 
made the case moot. We therefore dismiss the appeal. 


I 


Because of our disposition of this case, only a brief description of the 
statutory background and the facts is necessary. 

A. The imposition of antidumping duties is based upon (1) a determi- 
nation by the International Trade Administration (Administration) in 
the Department of Commerce that foreign goods are being sold in the 
United States at less than fair value, i.e., being dumped, and (2) a deter- 
mination by the International Trade Commission (Commission) that 
such sales injure a United States industry. Following those determina- 
tions, the Administration publishes an antidumping duty order specify- 
ing the amount of antidumping duties. 

Importers are required to “deposit * * * estimated antidumping du- 
ties pending liquidation of entries of merchandise * * *.” 19 U.S.C. 
§ 1673e(a)(3) (1988). These entries of merchandise “shall be liquidated 
in accordance with the determination of the [Administration] or the 
Commission,” “[u]nless such liquidation is enjoined by the court * * *.” 
19 U.S.C. § 1516a(c)(1) (1988). Once an entry has been liquidated, the 
duties paid cannot be recovered even if the payor subsequently prevails 
in its challenge to the antidumping order. Zenith Radio Corp. v. United 
States, 710 F.2d 806, 809-10 (Fed. Cir. 1983). 

Twelve months after the original antidumping order, the Administra- 
tion must “review, and determine * * * the amount of any antidumping 
duty” “if a request for such a review has been received.” 19 U.S.C. 
§ 1675(a)(1)(B) (1988). This latter review is called the annual review. A 
Department of Commerce regulation provides that if no request for an 
annual review has been made, all entries during the annual review pe- 


* Circuit Judge Markey vacated the position of Chief Judge on June 27, 1990. 
** Garrett E. Brown, Jr., of the United States District Court for the District of New Jersey, sitting by designation. 
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riod will be liquidated “at rates equal to the cash deposit of, or bond for, 
estimated antidumping duties.” 19 C.F.R. § 353.22(e) (1990). 

B. Following the Administration’s final determination that brass 
sheet and strip from Japan had been sold in the United States at less 
than fair value, Final Determination of Sales at Less Than Fair Value; 
Brass Sheet and Strip from Japan, 53 Fed. Reg. 23,296 (Admin. June 21, 
1988), and the Commission’s final determination of material injury or 
threat thereof to a United States industry, Certain Brass Sheet and 
Strip From Japan and the Netherlands, 53 Fed. Reg. 29,394 (Comm’n 
Aug. 4, 1988), the Administration on August 12, 1988 published an an- 
tidumping duty order which required a cash deposit of “estimated an- 
tidumping duties” on all subsequent entries. Antidumping Duty Order 
of Sales at Less Than Fair Value; Brass Sheet and Strip From Japan, 53 
Fed. Reg. 30,454 (Admin. Aug. 12, 1988). 

The appellant Cambridge Lee Industries, Inc. (Cambridge Lee), an 
importer of the merchandise involved, filed suit in the Court of Interna- 
tional Trade in October 1988, challenging the Commission’s determina- 
tion that the dumping injured an American industry. It did not 
challenge the Administration’s determination that the merchandise 
was sold at less than fair value in the United States. 

While proceedings on Cambridge Lee’s Motion for Judgment on the 
Administrative Record were pending before the Court of International 
Trade, the anniversary date of the antidumping duty order occurred on 
August 7, 1989. On that date, the Administration published a notice in 
the Federal Register that within 30 days interested parties could re- 
quest an administrative review of the antidumping order for the period 
from August 1, 1988 through July 31, 1989. Antidumping or Counter- 
vailing Duty Order, Finding, or Suspended Investigation, Opportunity 
to Request Administrative Review, 54 Fed. Reg. 32,364 (Admin. Aug. 7, 
1989). The notice further stated: 

If the Department does not receive by August 31, 1989 a request for 
review of entries covered by an order or finding listed in this notice 
and for the period identified above, the Department will instruct 
the Customs Service to assess antidumping or countervailing du- 
ties on those entries at a rate equal to the cash deposit of (or bond 
for) estimated antidumping or countervailing duties required on 
those entries at the time of entry, or withdrawal from warehouse, 
for consumption and to continue to collect the cash deposit previ- 
ously ordered. 
54 Fed. Reg. at 32,365. 

Cambridge Lee did not request an administrative review, since its suit 
did not challenge the dumping margins, but only the injury determina- 
tion. 

In September 1989, Cambridge Lee moved in the Court of Interna- 
tional Trade for a preliminary injunction against liquidation of the en- 
tries for the annual review period, pending the court’s determination of 
the merits of Cambridge Lee’s challenge to the industry injury determi- 
nation. 
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The court denied an injunction. The court noted that “there has been 
a continuing split of authority within the Court of International Trade 
whether a party must request an annual administrative review in order 
to obtain an injunction against liquidation.” Cambridge Lee Indus., Inc. 
v. United States, 723 F. Supp. 1519, 1520 (Ct. Int’] Tr. 1989). The court 
decided to follow the ruling in Fundicao Tupy, S.A. v. United States, 669 
F. Supp. 437 (Ct. Int’] Tr. 1987), where it stated that “a unanimous 
three-judge panel held that a party that failed to avail itself of the admin- 
istrative review procedure was unable to establish irreparable harm 
necessary to obtain injunctive relief.” 723 F. Supp. at 1519. 

Thereafter, the court granted Cambridge Lee’s motion for an injunc- 
tion pending appeal of the court’s denial of the preliminary injunction. 
Cambridge Lee Indus., Inc. v. United States, 725 F. Supp. 543 (Ct. Int’l 
Tr. 1989). The court found that denial of an injunction pending appeal 
would cause Cambridge Lee irreparable injury “because. liquidation 
would moot its appeal, and would preclude movant from recovering its 
$55,000 cash deposit on the entries in issue should it prevail on the mer- 
its of its challenge to the underlying Commission determination.” Jd. at 
544. 

In December 1989, the Court of International Trade decided the mer- 
its of the case. Cambridge Lee Indus. v. United States, 728 F. Supp. 748 
(Ct. Int’] Tr. 1989). The court rejected most of Cambridge Lee’s chal- 
lenges to the industry injury determination, but remanded the case to 
the Commission for reconsideration of one issue. In its brief, the govern- 
ment informed us that on reconsideration the Commission adhered to 


its prior determination. At oral argument on June 4, 1990, we were told 
that the validity of that ruling was pending before the Court of Interna- 
tional Trade. 


II 


On July 25, 1990, the government moved to dismiss the appeal as 
moot. It noted that on July 20, 1990, the Court of International Trade 
entered final judgment affirming the Commission’s industry injury de- 
termination and dismissing the action. 

The effect of this ruling of the Court of International Trade is to end 
the dispute between Cambridge Lee and the appellees over whether 
Cambridge Lee’s failure to request an administrative review barred it 
from obtaining an injunction pending the Court of International 
Trade’s decision of the merits of Cambridge Lee’s challenge to the in- 
dustry injury determination. That has been the major issue in this ap- 
peal. The appeal is moot because the court having “reached and decided 
the merits * * * [t]here is no longer any need to preserve the trial court’s 
power to provide an effective remedy on the merits, which is the purpose 
of a preliminary injunction.” Fundicao Tupy S.A. v. United States, 841 
F.2d 1101, 1103 (Fed. Cir. 1988). 

Cambridge Lee, however, argues that the case is not moot under the 
well-recognized exception to mootness for orders that are “capable of 
repetition, yet evading review.” Southern Pacific Terminal Co. v. ICC, 
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219 U.S. 498, 515 (1911). To qualify under this exception, the Supreme 
Court has stated, two conditions must be satisfied: “(1) the challenged 
action was in its duration too short to be fully litigated prior to its cessa- 
tion or expiration, and (2) there was a reasonable expectation that the 
same complaining party would be subjected to the same action again.” 
Weinstein v. Bradford, 423 U.S. 147, 149 (1975). In its most recent deci- 
sion on the issue, the Court reformulated the second condition as requir- 
ing only a “reasonable likelihood” that the party “will again suffer the 
deprivation of [the statutory] rights that gave rise to the suit.” Honig v. 
Doe, 484 U.S. 305, 318 (1988). 

Cambridge Lee offers two reasons why the appeal is not moot: (1) the 
decision of the Court of International Trade “is not final, since 
Cambridge Lee has the option of appealing the CIT decision to this 
Court”; and (2) the decision “could directly affect plaintiff-appellant, 
Cambridge Lee, should Cambridge Lee in the future import merchan- 
dise subject to an antidumping duty investigation.” Assuming arguendo 
that the case satisfies the first condition of the exception (evading re- 
view), it does not meet the second requirement that there be a “reason- 
able likelihood” or a “reasonable expectation that the same complaining 
party will be subject to the same action again.” 

Cambridge Lee first argues that the Court of International Trade’s 
decision is not final because Cambridge Lee “has the option of appeal- 
ing” the decision to this court. Cambridge Lee has not stated that it will 
appeal, but only that it may do so. In any event, if Cambridge Lee does 
appeal, the question then would be whether it is entitled to a stay of 
liquidation pending the appeal, not a stay pending the decision of the 
Court of International Trade. 

The application for a stay pending appeal involves different consid- 
erations than the request for a stay at issue in this appeal. Any request 
for a stay pending appeal must be made to the Court of International 
Trade in the first instance. Since that court granted a stay pending ap- 
peal in the present case, it might well decide also to do so if another ap- 
peal is taken. 

Cambridge Lee’s other point — that in the future it could “import mer- 
chandise subject to an antidumping duty investigation” — rests on the 
following assumptions: (1) future imports by Cambridge Lee will be sub- 
ject to an antidumping investigation (2) that will result in a finding of 
dumping and (3) the imposition of antidumping duties on Cambridge 
Lee that (4) Cambridge Lee will judicially challenge on the merits and 
for which it would have no reason to seek an annual administrative re- 
view, and (5) the particular judge of the Court of International Trade to 
whom the case is assigned will apply the principle that failure to seek an 
administrative review bars an injunction against liquidation. These 
assumptions are highly conjectural and at most create merely a 
possibility — certainly not a reasonable expectation or reasonable likeli- 
hood—that Cambridge Lee “would be subjected to the same action 
again.” 
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Cambridge Lee also states that in its decision, the Court of Interna- 
tional Trade noted that “there has been a continuing split of authority 
within” that court over “whether a party must request an annual ad- 
ministrative review in order to entertain and to obtain an injunction 
against liquidation,” 723 F. Supp. at 1520, and that the court further 
stated that “[t]his conflict within the Court of International Trade cre- 
ates great uncertainty for litigants, which will continue until the Fed- 
eral Circuit has an opportunity to resolve this issue.” Jd. 

If a case is moot, however, the jurisdictional case or controversy re- 
quirement of Article III of the Constitution is not met. See Honig, 484 
U.S. at 317. In these circumstances, it is immaterial that our failure to 
decide the issue is likely to engender further litigation and uncertainty 
in the Court of International Trade. In any event, we resolve the issue in 
our opinion in the related case of The Asociacion Colombiana de Expor- 
tadores de Flores v. United States, Nos. 90-1131 and 90-1140, also de- 
cided today. 


CONCLUSION 


The appeal is dismissed as moot. Fundicao Tupy S.A. v. United States, 
841 F.2d 1101 (Fed. Cir. 1988). Since we do not know whether 
Cambridge Lee will appeal the recent decision of the Court of Interna- 
tional Trade dismissing its suit, the injunction pending appeal issued by 
that court is continued pending further order of that court, to give 
Cambridge Lee the opportunity to seek a new stay if it decides to appeal. 


Costs 


No costs. 
APPEAL DISMISSED 


SeA-LAND SERVICE, INC., PLAINTIFF-APPELLANT U. 
UNITED STATES, DEFENDANT-APPELLEE 


Appeal No. 90-1311 
(Decided November 30, 1990) 


Gerald A. Malia, Ragan & Mason, of Washington, D.C., argued for plaintiff-appellant. 
With him on the brief were John E. Vargo and Michael F. DiCroce. Also on the brief was 
Robert S. Zuckerman, Deputy General Counsel, Iselin, New Jersey, of counsel. 

Mark S. Sohaczeswky, Commercial Litigation Branch, Department of Justice, of New 
York, New York, argued for defendant-appellee. With him on the brief were Stuart M. Ger- 
son, Assistant Attorney General, David M. Cohen, Director and Joseph I. Liebman, Attor- 
ney in Charge, International Trade Field Office. 


Appealed from: U.S. Court of International Trade. 
Judge RESTANI. 
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Before Ricu, Circuit Judge, BALDwin, Senior Circuit Judge, and 
Markey, Circuit Judge. 


BaLpwin, Senior Circuit Judge. 


DECISION 


Sea-Land Service, Inc., (“Sea-Land”) appeals the judgment of the 
U.S. Court of International Trade holding that certain refrigerated con- 
tainers were properly classified by the Customs Service as refrigerators 
and refrigerating equipment under item 661.35 of the Tariff Schedules 
of the United States (“TSUS”).* Sea-Land Service, Inc. v. United States, 
736 F.Supp. 1137 (Ct. Int’] Trade 1990). We affirm. 


BACKGROUND 


The merchandise at issue is 42 intermodal refrigerated freight con- 
tainers imported by Sea-Land. These containers consist of insulated 
aluminum container boxes with refrigeration units assembled to the 
boxes. The temperature controlling device circulates heated or cooled 
air within the container so that the proper storage temperature for per- 
ishable goods may be maintained. 

Prior to entering the United States, the refrigerated containers oper- 
ated in international service as “instruments of international traffic.” 
In the United States, these containers were diverted to “point-to-point” 
local traffic within the United states, or were otherwise withdrawn from 
their use as instruments of international traffic. 

In 1983, Congress passed Public Law 97-446 (96 Stat. 2329, 2312, sec- 
tion 143) providing for duty-free entry of certain freight containers. The 
exemption from duty was entered as item 910.80 TSUS: 


Freight containers specially designed and equipped to facilitate the 
carriage of goods by one or more modes of transport without inter- 
mediate reloading, each having a gross mass rating of at least 
40,000 pounds (provided for in 640.30, part 3A, schedule 6). 


The purpose of Public Law 97-446 was to relieve importers and the Cus- 
toms Service of the administrative and financial burdens of tracking the 
containers while they were in the United States. The tracking was nec- 
essary to determine which containers were returned to international 
use and which were diverted to domestic use and subject to a duty. See 19 
U.S.C. § 13822(a)(1988) and 19 C.F.R. 10.41a (1989) (instruments of in- 
ternational traffic not subject to duties). 

Sea-Land contends that their refrigerated containers should be classi- 
fied under item 640.30, TSUS (from schedule 6, part 3), “Drums, flasks, 
casks, cans, boxes, lift vans, and other containers * * * all the foregoing, 


* Pursuant to the Omnibus Trade and Competitiveness Act of 1988, Pub. L. No. 100-418, 102 stat. 1147, 1153, effec- 
tive January 1, 1989, the Harmonized Tariff Schedule (HTS) replaced the TSUS. The merchandise at issue entered the 
United States prior to the enactment of the HTS. 
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of base metal, chiefly used in the packing, transporting, or marketing of 
the goods.” Under such a classification, the Sea-Land containers would 
qualify for duty-free treatment pursuant to item 910.80 TSUS. 

The Customs Service determined that the Sea-Land refrigerated con- 
tainers, while a type of container within the freight container industry, 
are specifically excluded from classification under item 640.30 TSUS, by 
headnote 1(i) of Schedule 6, part 3, subpart A, which provides: 


* * * This subpart * * * does not include — 


(i) containers with provision made for circulating heat or cooling 
fluids between the walls, or mechanical or thermal equipment such 
as agitators, heating or cooling coils, or electrical elements (see 
parts 4 and 5 of this schedule). 


Instead, the Customs Service classified the refrigerated containers un- 
der Schedule 6, part 4, subpart A, item 661.35 TSUS, “Refrigerators and 
refrigerating equipment, whether or not electric, and parts thereof.” 
The trial court agreed with the Customs Service and judgment below 
was entered accordingly. 


ISSUE 


Whether the trial court erred in determining that the imported refrig- 
erated containers were properly classified under item 661.35 TSUS. 


OPINION 


I. The Statute: 

Since Sea-Land’s central contention involves a question of law, we ad- 
dress it first. Sea-Land argues that the Customs Service’s classification 
is incorrect because Congress intended that freight containers with a re- 
frigerating capacity be included in the duty-free provision of item 910.80 
TSUS. 

Whether the refrigerated containers are included in item 910.80 
TSUS is a question of statutory construction. “In determining the scope 
of a statute, we look first to its language. If the statutory language is un- 
ambiguous, in the absence of ‘a clearly expressed legislative intent to 
the contrary, that language must ordinarily be regarded as conclusive.’” 
United States v. Turkette, 452 U.S. 576, 580 (1981) (quoting Consumer 
Prod. Safety Comm’n v. GTE Sylvania, Inc., 447 U.S. 102, 108 (1980)). 

The language of the statute is clear and unambiguous. Item 910.80 
TSUS allows for the duty free treatment of freight containers specifi- 
cally “provided for in 640.30, part 3A, schedule 6.” While most freight 
containers probably fall under this provision, the headnote to item 
640.30 specifically exempts “containers with provision made for 
* * * thermal equipment such as agitators, [or] heating or cooling coils.” 
Freight containers with a refrigerating capacity, such as those at issue 
here, are specifically excluded from item 640.30. Therefore, a plain read- 
ing of the headnote effectively prevents freight containers with the re- 
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frigerating capacity from inclusion under 910.80 and, consequently, 
they do not qualify for duty-free treatment pursuant to the statute. 


II. The Legislative History: 

Despite the clear wording of the statute, Sea-Land advances the con- 
trary notion that the legislative history supports its interpretation of 
the statute. Sea-Land opines that Congress intended the term “freight 
container” to also be descriptive of freight containers with a refrigerat- 
ing capacity despite the language of item 910.80. It is well settled law 
that the plain and unambiguous meaning of the words used by Congress 
prevails in the absence of a clearly expressed legislative intent to the 
contrary. See Mansell v. Mansell, 490 U.S. 581, _, 109 S.Ct. 2023, 
2030, 104 L.Ed.2d 675 (1989); LSI Computer Sys. v. United States Int'l 
Trade Comm’n, 832 F.2d 588, 590 (Fed. Cir. 1987). 

A careful examination of the legislative history provides little infor- 
mation. Nowhere in the legislative history does Congress clearly ad- 
dress the intended scope of the proposed statute. Refrigerated freight 
containers are mentioned in an early legislative hearing as a type of 
freight container, but no substantive comment was made concerning 
the issue presented here. See Leather Apparel and Miscellaneous Bills: 
Hearings before the Subcommittee on Trade of the Committee on Ways 
and Means, House of Representatives, 96th Cong., 2d Sess. 97 (1984). 

Whatever inferences may be drawn from the legislative history, we 
agree with the trial court “[t]hat those supporting or opposing the legis- 
lation make statements as to their interpretation of legislation appears 
a weak basis on which to conclude that the words of the statute do not 
mean what they say.” Sea-Land, 736 F. Supp. at 1141. We also agree 
with the trial court’s conclusion that the sparse legislative history is far 
too tenuous to support Sea-Land’s interpretation when the plain lan- 
guage of the statute is so straightforward. 

Although we do not entirely discount the possibility that the Congress 
had intended to include refrigerated containers in the duty-free provi- 
sion, “it is not for us to distort the statute to ‘fix’ what Congress either 
intentionally or inadvertently failed to anticipate.” Unimed, Inc. v. 
Quigg, 888 F.2d 826, 829, 12 USPQ2d 1644, 1647 (Fed. Cir. 1989); see 
Crooks v. Harrelson, 282 U.S. 55, 60, 51S.Ct. 49, 51, 75 L.Ed. 156 (1930) 
(“Laws enacted with good intention, when put to the test, frequently, 
and to the surprise of the law maker himself, turn out to be mischievous, 
absurd or otherwise objectionable. But in such case the remedy lies with 
the law making authority, and not with the courts.”). 


Ill. The Classification: 

Having determined that the containers are not within the scope of 
item 910.80, the issue then is whether the Customs Service classifica- 
tion is correct. The issue of whether particular imported articles come 
within a definition of a classification term is a question of fact subject to 
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the clearly erroneous standard of review. Simod America Corp. v. 
United States, 872 F.2d 1572, 1576 (Fed. Cir. 1989). See also Richards 
Medical Co. v. United States, 910 F.2d 828, 830 (Fed. Cir. 1990); Hasbro 
Indus., Inc. v. United States, 879 F.2d 838, 840 (Fed. Cir. 1989). “The 
classification of the Customs Service is presumed to be correct and the 
burden of proof is upon the party challenging its classification.” Simod, 
872 F.2d at 1576 (citing 28 U.S.C. § 2639(a)(1)(1988)). 

As noted above, the Customs Service classified the refrigerated 
freight containers as refrigerators and refrigerating equipment under 
item 661.35 TSUS. Each container is so designed that, without modifi- 
cation, the refrigeration unit may be attached. Testimony at trial estab- 
lished that the container is designed for use with a temperature control 
device, that the container is used primarily in the refrigeration mode, 
and that the device is only removed for maintenance. The container is 
imported with the temperature control device attached. The container 
will not function and operate for the purpose for which it was intended 
without the refrigeration unit. While the non-refrigeration function of 
the container (e.g. intermodal transportation and storage of cargo) is 
important, it remains ancillary to the primary function of refrigerating 
goods. It must be noted that each container is particularly designed for 
the refrigerating function, including: cutouts to accommodate refrig- 
eration units; refrigerating units with evaporator, condenser, compres- 
sor, fan, and heating and cooling coils; heavy insulation in the walls, roof 
and floors; and special air vents and hollow floors to facilitate the circu- 
lation of cooling air. These features are all indicia of a product which is 
used as a refrigerator or as refrigerating equipment. 

In addition to the trial testimony, the trial court determined that lexi- 
cographical sources indicate that the containers fall within the common 
meaning of the term “refrigerating equipment.” Sea-Land, 736 F.Supp. 
at 1139 (e.g., Webster’s Third New International Dictionary at 1910, 
definition of “refrigerator [railroad] car”: “a freight car constructed and 
used primarily as a refrigerator in transporting [perishables].”). The 
trial court also found that this definition comports with industry under- 
standing and longstanding Customs Service practice. Jd. at 1139-40. 
Based on these findings, the trial court concluded that the refrigerated 
containers at issue are appropriately classified as “refrigerating equip- 
ment” under 661.35 TSUS. 

We do not find the trial court’s factual conclusions to be clearly erro- 
neous. Therefore, we hold that the correct classification of the imported 
merchandise is under item 661.35 TSUS. Accordingly, the judgment of 
the Court of International Trade is 


AFFIRMED. 
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P.F. PALOs, PLAINTIFF-APPELLANT Uv. UNITED STATES, DEFENDANT-APPELLEE 


Appeal No. 90-1437 
(Decided March 1, 1991) 


Steven P. Florsheim, of Grunfeld, Desiderio, Lebowitz & Silverman, New York, New 
York, argued for plaintiff-appellant. 

Saul Davis, of the Commercial Litigation Branch, Department of Justice, Washington, 
D.C., argued for defendant-appellee. With him on the brief were Stuart M. Gerson, Assis- 
tant Attorney General, David M. Cohen, Director, and Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office. 


Appealed from: U.S. Court of International Trade. 
Chief Judge RE. 


Before Rico, Mayer, and Louriz, Circuit Judges. 


LouRIE, Circuit Judge. 

P.F. Palos (Palos) appeals the judgment of the United States Court of 
International Trade dismissing the complaint. See Palos v. United 
States, 737 F. Supp. 1191 (Ct. Int’] Trade 1990). The court held on sum- 
mary judgment that the Customs Service properly classified imported 
merchandise as “other footwear” according to item 700.60 of the Tariff 
Schedules of the United States. Jd. at 1192. We affirm on the basis of the 
court’s opinion, which we adopt with the following further comment. 

The trial court mentions United States v. Shokai, 14 Ct. Cust. App. 
392 (1927), which Palos claims stands for the proposition that the term 
“upper” means all parts above the sole which are not crnamental; the 
court interpreted Shokai as establishing that the present footwear do 
not contain uppers, since, after importation, thongs will be added, which 
Shokai held were uppers. Palos, 737 F. Supp. at 1195. We agree with the 
trial court’s analysis, but conclude that Shokai supports the court’s de- 
cision independently of the fact that thongs were added after importa- 
tion. In Shokai, the United States Court of Customs Appeals held that 
the term “upper” refers to a portion of footwear, which “extends above 
the sole, partially covering the foot and holding the sole in place * * *.” 
Shokai, 14 Ct. Cust. App. at 397. In the case at hand, there is no dispute 
that the nib extends beyond the sole. However, unlike Shokai, the nib 
does not partially cover the foot (it fits between the toes), and the nib 
does not hold the sole in place (it acts as an anchor to secure the thong to 
the sole). Therefore, although the nib does extend beyond the sole, the 
nib alone does not constitute an “upper”. 


AFFIRMED 
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KALAN, INC., PLAINTIFF-APPELLANT UV. 
UNITED STATES, DEFENDANT/CROSS-APPELLANT 


Appeal No. 91-1117 and 91-1163 
(Decided September 11, 1991) 


Sidney N. Weiss, of New York, New York, argued for plaintiff-appellant. 

James A. Curley, Commercial Litigation Branch, Department of Justice, of New York, 
New York, argued for defendant/cross-appellant. With him on the brief were Stuart M. 
Gerson, Assistant Attorney General, David M. Cohen, Director and Joseph I. Liebman, At- 
torney in Charge, International Trade Field Office. Also on the brief was Karen P. Binder, 
Office of Assistant Chief Counsel, U.S. Customs Service, of counsel. 


Appealed from: U.S. Court of International Trade. 
Chief Judge RE. 


Before ARCHER, MAYER, and CLEVENGER, Circuit Judges. 
Mayer, Circuit Judge. 


OPINION 
Kalan, Inc. appeals the judgment of the United States Court of Inter- 
national Trade awarding it interest only from the date of liquidation, 
rather than from the date of payment, on estimated duties paid at entry 
and subsequently refunded by the United States Customs Service (Cus- 


toms). Kalan, Inc. v. United States, 752 F. Supp. 455 (Ct. Int’] Trade 
1990) (Kalan IT). The United States cross-appeals, contending that re- 
funds of excess estimated duties deposited at entry bear no interest. We 
agree with the government and reverse. 


BACKGROUND 


The facts are simple and undisputed. During late 1987 and early 1988, 
Kalan imported key tags from the Republic of Korea. Customs classified 
the tags as “jewelry” under item 740.41, Tariff Schedules of the United 
States (TSUS), and required Kalan at entry to deposit duties of 11% ad 
valorem. Kalan complied, but protested that the tags should be classi- 
fied as non-dutiable “plastics” under TSUS item 774.58 instead. Cus- 
toms subsequently liquidated the entries “as entered” —it neither 
refunded any of the duties deposited at entry nor assessed any increased 
or additional duties— and denied Kalan’s protest. 

Kalan then filed a civil action contesting the denial in the Court of In- 
ternational Trade. See 28 U.S.C. $§ 1581(a), 2631 (1988). The court 
agreed with Kalan: “the subject product is properly classifiable under 
item 774.58, TSUS.” Kalan, Inc. v. United States, 12 C.I.T. 1142, 1146 
(1988) (Kalan I). Customs accordingly reliquidated the entries and re- 
funded the liquidated duties in their entirety. It did not, however, pay 
any interest. 

The protest cycle consequently repeated: Kalan protested Customs’ 
refusal to pay interest, the agency denied the claim, and Kalan filed an- 
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other suit in the Court of International Trade. This time, Kalan did not 
completely prevail. The government consented to an order awarding 
Kalan interest on the refunded duties from August 26, 1988, the date 
Kalan filed its summons in the Court of International Trade, to the date 
of the refund. Kalan II, 752 F. Supp. at 456; see 28 U.S.C. § 2644 (1988).* 
But the court interpreted 19 U.S.C. § 1520(d) to allow Kalan additional 
interest only from the date Customs liquidated its entries, not the date 
Kalan paid the estimated duties. Section 1520(d) provides: 


If a determination is made to reliquidate an entry as a result of a 
protest filed under section 1514 of this title or an application for re- 
lief made under subsection (c)(1) of this section, or if reliquidation 
is ordered by an appropriate court, interest shall be allowed on any 
amount paid as increased or additional duties under section 1505(c) 
of this title at the annual rate established pursuant to that section 
and determined as of the 15th day after the date of liquidation or 
reliquidation. The interest shall be calculated from the date of pay- 
ment to the date of (1) the refund, or (2) the filing of 1 a summons 
— section 2632 of Title 28, whichever occurs first. [Emphasis 
added. |] 


Section 1505(c), in turn, specifies: 


Duties determined to be due upon liquidation or reliquidation shall 
be due 15 days after the date of that liquidation or reliquidation, 
and unless payment of the duties is received by the appropriate cus- 
toms officer within 30 days after that date, shall be considered de- 


linquent and bear interest from the 15th day after the date of 
liquidation or reliquidation at a rate determined by the Secretary of 
the Treasury. [Emphasis added.] 


The court reasoned that the estimated duties Kalan paid at entry “are 
no longer estimated” once the merchandise is liquidated. Kalan II, 752 
F. Supp. at 457. “Rather, they then became ‘duties determined to be due 
upon liquidation,’ within the meaning of section 1505(c).” Jd. There- 
fore, the question was not whether Kalan was entitled to interest vel 
non; it was whether interest should run from the date of payment or 
from the date of liquidation. Jd. Notwithstanding section 1520(d)’s clear 
language that interest “shall be calculated from the date of payment,” 
the court interpreted section 1505(C)’s reference to “liquidation or reli- 
quidation,” as well as testimony from congressional hearings on the bill 
containing the two sections, as mandating the payment of interest from 
the date of liquidation instead. Id. at 457. 


DISCUSSION 


“In the absence of express congressional consent to the award of in- 
terest separate from a general waiver of immunity to suit, the United 


* 28 U.S.C. § 2644 provides: 
If, in a civil action in the Court of International Trade under section, 515 of the Tariff Act of 1930, the plaintiff 
obtains monetary relief by ajudgment or under a stipulation agreement, interest shall be allowed at an annual rate 
established under section 6621 of the Internal Revenue Code of 1986. Such interest shall be calculated from the 
date of the filing of the summons in such action to the date of the refund. 
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States is immune from an interest award.” Library of Congress v. Shaw, 
478 U.S. 310, 314 (1986). This so-called “no-interest” rule “provides an 
added gloss of strictness” on the usual rule that waivers of sovereign im- 
munity are construed strictly in favor of the sovereign. Id. at 318. 


[T]here can be no consent by implication or by use of ambiguous 
language. Nor can an intent on the part of the framers of a statute 
or contract to permit the recovery of interest suffice where the in- 
tent is not translated into affirmative statutory or contractual 
terms. The consent necessary to waive the traditional immunity 
must be express, and it must be strictly construed. 


Id. (quoting United States v. N.Y. Rayon Importing Co., 329 U.S. 654, 
659 (1947)). Accord Getty Oil Co. v. United States, 767 F.2d 886, 889 
(Fed. Cir. 1985). Section 1520(d) does not contain the affirmative and 
unequivocal language necessary to entitle Kalan to any interest on the 
refunded excess duties it deposited at entry. Indeed, in conjunction with 
section 1505(c), other relevant statutory provisions, and the legislative 
history, section 1520(d) reflects Congress’ considered and deliberate re- 
fusal to award interest on the type of duties refunded here. 


A 


Section 1520(d) expressly allows an importer to recover interest only 
on amounts paid as increased or additional duties under section 
1505(c).” 19 U.S.C. § 1520(d) (emphasis added). Section 1505(c), in 
turn, allows the government to assess interest on delinquent payments 
only of “duties determined to be due upon liquidation or reliquidation.” 
Id. § 1505(c). Here, Customs assessed and Kalan paid no duties, “in- 
creased” or “additional,” at liquidation. All of the entries were liqui- 
dated “as entered”; Customs determined that the estimated duties paid 
at entry satisfied Kalan’s tariff obligations. The duties did not thereby 
“bec[o]me ‘duties determined to be due upon liquidation’ within the 
meaning of section 1505(c).” Kalan II, 752 F. Supp. at 457. Except in cir- 
cumstances not present here, estimated duties are due “at the time of 
making entry.” 19 U.S.C. § 1505(a). They may be refunded in whole or 
in part at liquidation but they are not due or collected then. Section 
1505(b) is likewise unambiguous: “The appropriate customs officer 
shall collect any increased or additional duties due or refund any excess 
of duties deposited as determined on a liquidation or reliquidation.” 

Even accepting the trial court’s reasoning, neither it nor Kalan ex- 
plains how estimated duties paid at entry qualify as “increased” or “ad- 
ditional” duties within the meaning of section 1520(d). As explained in 
United States v. Heraeus-Amersil, Inc., 671 F.2d 1356, 1357 n.3 (CCPA 
1982), 


19 U.S.C. § 1505(a) requires deposit of estimated duties (i.e., those 
duties estimated by the importer at time of entry) before the mer- 
chandise is released, subject to certain exceptions like posting of a 
bond. Consequently, imported items cannot leave the docks until 
the importer’s payment (or some recognized equivalent) is pre- 
sented. Thus, collection or refund of “increased or additional du- 
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ties” mentioned in § 1505(b) is unrelated to monies paid by the 
importer at entry. Section 1505(a) leaves no doubt as to when esti- 
— duties (as opposed to increased and additional duties) are 
“ ue.” 

We think there is equally little doubt that excess estimated duties are 
refunded without interest. Neither section 1520(d) itselfnor related sec- 
tions 1505(a)-(c) clearly mandate the payment of interest on duties de- 
posited at entry and subsequently refunded. Besides that, the sole 
statutory provision dealing directly with the refund of excess deposits is 
silent about the addition of interest. Section 1520(a) states: “The Secre- 
tary of the Treasury is authorized to refund duties or other receipts 
* * * whenever it is ascertained on liquidation or reliquidation of an en- 
try that more money has been deposited or paid as duties than was re- 
quired by law to be so deposited or paid.” 19 U.S.C. § 1520(a). Neither we 
nor the Court of International Trade can supply by creative interpreta- 
tion the necessary clear direction that Congress omitted. 


B 

“When we find the terms of a statute unambiguous, judicial inquiry is 
complete except in rare and exceptional circumstances. We do not be- 
lieve that this is one of those rare cases where the application of the stat- 
ute as written will produce a result ‘demonstrably at odds with the 
intentions of its drafters.’” Demarest v. Manspeaker, 498 U.S. ____, 
___, 1118. Ct. 599, 604 (1991) (citations omitted). To the contrary, the 
relevant legislative history makes clear beyond any doubt that Congress 
considered but rejected allowing interest on refunds of excess estimated 
duties paid at entry. 

Sections 1520(d) and 1505(c) are cognate; both were enacted in a sin- 
gle section of the Trade and Tariff Act of 1984. Pub L. No. 98-573, § 210, 
98 Stat. 2948, 2977 (1984). The House report accompanying the Act’s 
predecessor bill explains the sections’ genesis: 


Currently, a deposit of the estimated duties owed must be made 
at the time of entry of merchandise, other than entry into ware- 
house, for transportation, or under bond. If it is determined that in- 
creased or additional duties are due, the appropriate customs 
officer must collect them. Ifany excess duties are being refunded, no 
interest is payable thereon. No time limits are fixed for the payment 
of additional or increased duties, and no interest on such amounts 
owed can be assessed. 

* * * * * * * 


Until February 18, 1982, the United States Customs Service had 
based its debt collection responsibilities upon the proposition that 
“[{a] bill for duties, taxes, or other charges is due and payable upon 
receipt thereof by the debtor” [ ]. However, ‘on February 18, 1982, 
the United States Court of Customs and Patent Appeals upheld a 
decision of the Court of International Trade in the [Heraeus] case. 
The decision provides that increased or additional duties deter- 
mined to be due on liquidation or reliquidation are not due and pay- 
able by the importer until either the protest period has expired 





U.S. COURT OF APPEALS FOR THE FEDERAL CIRCUIT 29 


without a protest being filed (90 days after liquidation or reliquida- 
tion), or where a protest has been filed and denied, the time to ap- 
peal to the Court of International Trade under 28 U.S.C. § 1581(a) 
has expired (180 days after denial). Thus, in the latter situation, col- 
lection efforts cannot be initiated for a minimum of 270 days. 

* * * * * * * 


Without legislation to overturn the Heraeus decision and with 
the current high interest rates prevailing throughout the country, 
it is anticipated that any normal business entity, legally able to de- 
lay payment of large sums of money without interest, would take 
advantage of that opportunity. 


H. R. Rep. No. 98-1015, 98th Cong., 2d Sess. 67-68, reprinted in 1984 
U.S. Code Cong. & Admin. News 4960, 5026-27 (House Report). 

Thus, Congress added section 1505(c) to change the effect of Heraeus: 
henceforth, increased or additional duties determined to be due upon 
liquidation or reliquidation would be due 15 days after the date of the 
liquidation or reliquidation rather than the minimum go days allowed 
under prior law. The Report distinguishes estimated duties deposited at 
entry from increased or additional duties assessed at liquidation and 
makes clear that section 1505(c) applies only to the latter. 


The second part of this legislation section 1520(d)] recognizes the 
inherent fairness of a reciprocity of payment of interest when the 
importer has been able to sustain his position in an appropriate fo- 
rum. It is similar to but, as regards increased or additional duties, 
goes beyond 28 U.S.C. 2644 which allows interest to be paid to asuc- 
cessful plaintiff in the Court of international Trade but only from 
the date of filing of the summons, regardless of the date of payment. 


Id. at 5027 (emphasis added). Again the intent is clear. Section 1520(d) 
allows an importer to recover interest on subsequently refunded in- 
creased or additional duties. Only in that regard does the section “go [ ] 
beyond” 28 U.S.C. § 2644, which allows interest on the entire refunded 
amount “but only from the date of filing of the summons” to the date of 
the refund. Because section 1520(d) allows interest only on increased or 
additional duties, it requires that the interest rate be “determined as of 
the 15th day after the date of liquidation or reliquidation” — when sec- 
tion 1505(c) specifies that increased or additional duties, determined on 
liquidation, see 19 U.S.C. § 1505(b), are due. 

In short, the House Report confirms that neither section 1520(d) nor 
section 1505(c) changed prior law: “If any excess duties are being re- 
funded, no interest is payable thereon.” House Report at 5026. Curi- 
ously, the trial court ignored the House Report. It relied instead on 
testimony presented at the congressional hearings on H.R. 3159, the 
predecessor bill to section 210 of the Trade and Tariff Act of 1984. See 
Kalan II, 752 F. Supp. at 458. But that testimony is consistent with the 
House Report and underscores Congress’ awareness, consideration, 
and ultimate rejection of the view that it should allow interest on re- 
funds of excess estimated duties. Id. 
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Congress thought it a sound policy to award interest on refunds of 
some duties but not others; whether we agree with that policy or instead 
with Kalan’s view that the policy is unfair is irrelevant. “The immunity 
of the United States from liability for interest is not to be waived by pol- 
icy arguments of this nature. Courts lack the power to award interest 
against the United States on the basis of what they think is or is not 
sound policy.” Library of Congress v. Shaw, 478 U.S. at 321 (quoting 
United States v. N.Y. Rayon Importing Co., 329 U.S. at 663). 


CONCLUSION 
Accordingly, the judgment of the Court of International Trade is re- 
versed. 
REVERSED 


GuEss? INC., PLAINTIFF-APPELLANT Uv. UNITED STATES, DEFENDANT-APPELLEE 
Appeal No. 91-1145 


(Decided September 11, 1991) 
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Nancy M. Frieden, Commercial Litigation Branch, Department of Justice, of New York, 
New York, argued for defendant-appellee. With her on the brief were Stuart M. Gerson, 
Assistant Attorney General, David M. Cohen, Director and Joseph I. Liebman, Attorney 
in Charge, International Trade Field Office. 


Appealed from: U.S. Court of International Trade. 
Judge WATSON. 


Before Mayer, MICHEL and PLaGcER, Circuit Judges. 
Mayer, Circuit Judge. 


OPINION 


Guess? Incorporated (Guess) appeals the judgment of the United 
States Court of International Trade upholding by summary judgment 
the United States Customs Service’s (Customs’) decision to deny substi- 
tution same condition drawback under 19 U.S.C. § 1313(j)(2) (1988). 
Guess ?, Inc. v. United States, 752 F. Supp. 463 (Ct. Int] Trade 1990). We 
vacate and remand. 


BACKGROUND 
Guess manufactures cotton denim wearing apparel —jeans—in both 
the United States and Hong Kong. When it imports Hong Kong-made 
jeans to the United States, it must pay duty. If within three years it sub- 
sequently exports (or destroys) unused jeans, “whether imported or do- 
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mestic,” that are “fungible” with and in the same condition as the 
imported jeans, it is statutorily entitled to “drawback” —a refund of the 
duty paid upon entry.* See 19 U.S.C. § 1313(j)(2) (1988). “Fungible mer- 
chandise” is defined by regulation as “merchandise which for commer- 
cial purposes is identical and interchangeable in all situations.” 19 
C.F.R. § 191.2(1) (1990). 

Although Guess’ U.S.-made and Hong Kong-made jeans are physi- 
cally identical except for labels indicating country of origin, Guess has a 
policy of supplying only U.S.-made goods to its foreign customers. It ex- 
ported the U.S.-made jeans on which it based the instant applications 
for drawback between December of 1986 and January of 1987. Customs 
denied the applications in February of 1988 in reliance on an admission 
by Guess’ import manager, Drexel Watson, that “domestically produced 
garments are the only ones shipped overseas as our foreign customers 
demand the Made in U.S. Labell[.] [S]uch is not the case domestically 
where either garment may be shipped.” In Customs’ view, foreign cus- 
tomers’ preference for U.S.-made jeans destroyed fungibility. 

Guess filed suit to dispute the existence of a foreign customer prefer- 
ence affecting fungibility. It submitted the affidavits of three persons 
who it believes controvert Watson: Thall, a Guess employee; Sarabia, 
Guess general counsel; and Melendez, vice president of an international 
trade facilitator. Thall avers that, whereas certain international trade 
facilitators “export Guess products made in the U.S. and Guess products 
of the same model made in Hong Kong together and intermixed, without 
any differentiation and without any lack of acceptance,” 


[i]t is Guess company policy on export orders to substitute U.S. 
made goods for any Hong Kong made goods of the same style num- 
bers, because Guess wishes to strengthen its ability to continue to 
make products in the U.S. and export from the U.S. and because 
Guess believes that some of its customers in some foreign countries 
may prefer the “Made in the U.S.A.” label for political or commer- 
cial reasons when purchasing from Guess. The U.S. made goods are 
physically identical to the imported goods and have always been 
treated as fully commercially acceptable in all situations everywhere 
when exported in lieu of exporting the imported goods. 

There is no custom of the trade in the cotton denim apparel busi- 
ness that U.S. made products and identical, authentic, same brand 
non-U.S. made products are not equally acceptable in fulfillment of 
purchase contracts ordering cotton denim products by brand and 
model number. [Emphasis added]. 


Both Sarabia and Melendez corroborate the latter paragraph. Melen- 
dez adds: “I am aware that Guess jeans has a policy of providing only its 
U.S.-made jeans in its direct sales to foreign customers. I am also aware 


* “Drawback” means a refund or remission, in whole or in part, of a customs duty, internal revenue tax, or fee law- 
fully assessed or collected because of a particular use made of the merchandise on which the duty, tax, or fee was 
assessed or collected. 


19 C. F. R. § 191.2(a) (1990). 
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that Guess’ policy is not followed by many other firms in the industry, 
and that various firms have altered their production or sales policies in 
this regard from time to time.” 

The trial court relied wholly on Watson’s statement and upheld Cus- 
toms’ determination. 752 F. Supp. at 466. It viewed the statement as a 
“conclusive” “admission,” id., establishing the labels’ “demonstrated 
effect on the customers’ choice,” id. at 467. It rejected Guess’ reliance on 
the Uniform Commercial Code definition of fungible — “for the purposes 
of interpreting the Tariff laws, the meanings and variations developed 
in other areas of the law cannot be determinative,” id. — and interpreted 
the regulatory definition of fungible to require that the exported (or de- 
stroyed) merchandise “not be more desirable than” the imported mer- 
chandise, id. at 466. It concluded that Guess’ policy of shipping only 
U.S.-made goods overseas “was a standardized response made by Guess 
to the general demands of its customers, and as such, it supports the con- 
clusion that the exported merchandise was distinct from the imported 
merchandise in a sustained and established manner.” Jd. at 468. Ac- 
cordingly, it ruled in favor of the government. 


DISCUSSION 


We review the Court of International Trade’s summary judgment for 
correctness as a matter of law, deciding de novo the proper interpreta- 
tion of the governing statute and regulations as well as whether genuine 
issues of material fact exist. E.M. Chemicals v. United States, 920 F.2d 
910, 912 (Fed. Cir. 1990); see C.R. Bard, Inc. v. Advanced Cardiovascu- 
lar Sys., 911 F.2d 670, 673 (Fed. Cir. 1990). We think the court correctly 
parsed the word “fungible” but disagree that the existence and scope of 
foreign customers’ preference for U.S.-made Guess jeans is undisputed. 


A 
The substitution same condition drawback provision reads: 


(2) If there is, with respect to imported merchandise on which was 
paid any duty, tax, or fee imposed under Federal law because of its 
—— any other merchandise (whether imported or domes- 
tic) that — 

(A) is fungible with such imported merchandise; 

(B) is, before the close of the three-year period beginning on the 
date of importation of the imported merchandise, either exported 
or destroyed under Customs supervision; 

(C) before such exportation or destruction — 

(i) is not used within the United States, and 
(ii) is in the possession of the party claiming drawback under 
this paragraph; and 
(D) is in the same condition at the time of exportation or destruc- 
tion as was the imported merchandise at the time of its importation; 


then upon the exportation or destruction of such other merchan- 
dise the amount of each such duty, tax, and fee paid regarding the 
imported merchandise shall be refunded as drawback, but in no 
case may the total drawback on the imported merchandise, whether 
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available under this paragraph or any other provision of law or any 
combination thereof, exceed 99 percent of that duty, tax, or fee. 


19 U.S.C. § 13813()(2) (emphasis added). Only requirement (A) is dis- 
puted here: is merchandise, physically identical except for labeling indi- 
cating country of origin, “fungible” within the meaning of the statute? 

While the statute itself does not define fungible, its legislative history 
and implementing regulations do. Congress added section 1313(j)(2) in 
1984. Trade and Tariff Act of 1984, Pub L. No. 98-573, § 202(1), 98 Stat. 
2948, 2973 (1984). The House report accompanying the Act explains: 

Drawback is provided if the same person requesting drawback, sub- 
sequent to importation and within three years of importation of the 
merchandise, exports from the United States or destroys under 
Customs supervision fungible merchandise (whether imported or 
domestic) which is commercially identical to the merchandise im- 
ported. * * * 

This legislation provides for the substitution of merchandise of a 
commercially identical nature to expedite merchandise handling 
and inventory control. * * * This legislation would clarify the prin- 
ciple of substitution by allowing merchandise of an identical com- 
mercial nature to be substituted for the merchandise being 
imported for purposes of drawback as long as the merchandise be- 
= exported or destroyed has not been used within the United 

tates. 

H.R. Rep. No. 98-1015, 98th Cong., 2d Sess. 64, reprinted in, 1984 U.S. 
Code Cong. & Admin. News 4960, 5023 (emphasis added). Congress 
thus equated “fungible” with “commercially identical.” Customs’ im- 
plementing regulation does the same. It defines “fungible merchandise” 
as “merchandise which for commercial purposes is identical and inter- 
changeable in all situations.” 19 C.F.R. § 191.2(1) (emphasis added). 
“This means that [the exported or destroyed merchandise] must stand 
in the place of the imported merchandise, but must not be more desirable 
than, the imported merchandise.” 752 F. Supp. at 466. 

Since the regulation is a reasonable construction of the statute and is 
consistent with Congress’ intent, it is entitled to deference. Chevron 
U.S.A. v. Natural Resources Defense Council, Inc., 467 U.S. 837, 843-45 
(1984); Generra Sportswear Co. v. United States, 905 F.2d 377, 379 (Fed. 
Cir. 1990). Whether Customs could have defined “fungible” with refer- 
ence to the Uniform Commercial Code, see U.C.C. § 1-201(17), 1 U.L.A. 
65 (1989) (“‘fungible’ with respect to goods or securities means goods or 
securities of which any unit is, by nature or usage of trade, the equiva- 
lent of any other like unit.”), or whether we think adopting the U.C.C. 
definition in this context would increase predictability and thereby en- 
hance economic efficiency, are both irrelevant. As the trial court cor- 
rectly recognized, “[wl]e are not dealing here with a question of whether 
a party has satisfied a commercial contract.” 752 F. Supp. at 467. We are 
dealing instead with an exemption from duty, a statutory privilege due 
only when enumerated conditions are met. “Such a claim is within the 
general principle that exemptions must be strictly construed, and that 
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doubt must be resolved against the one asserting the exemption.” 
United States v. Allen, 163 U.S. 499, 504 (1896). See Swan & Finch Co. v. 
United States, 190 U.S. 143, 146 (1903). 


B 


Procedurally, however, Guess is entitled to have both the evidence 
viewed in the light most favorable to it and all doubts resolved in its fa- 
vor. C.R. Bard, 911 F.2d at 672. When that is done, we think there re- 
mains a genuine dispute whether U.S.-made and Hong Kong-made 
Guess jeans are fungible. Watson’s statement that Guess ships “only” 
U.S.-made jeans overseas because foreign customers “demand the Made 
in U.S. Label” might, standing alone, support the trial court’s conclu- 
sion. But, when the statements of Melendez, Sarabia, and particularly 
Thall are considered, the calculus changes. All state or fairly imply that 
U.S.-made and Hong Kong-made jeans are commercially interchange- 
able, even among foreign customers. Thall’s statement that “Guess be- 
lieves that some of its customers in some foreign countries may prefer 
the ‘Made in the U.S.A.’ label for political or commercial reasons when 
purchasing from Guess” is not to the contrary. Why Guess exports only 
U.S.-made jeans is not controlling; whether some foreign customers de- 
mand them because of their labels is. The latter, decisive fact is dis- 
puted. 


CONCLUSION 
Accordingly, the judgment of the Court of International Trade is va- 


cated and the case is remanded. 


Costs 
No costs. 


VACATED AND REMANDED 


PLaGER, Circuit Judge, concurring. 


I concur in the decision and in the opinion of the court except for the 
last sentence in the body of the opinion, pertaining to the issue of prov- 
ing fungibility of the U.S.-made and Hong Kong-made jeans. The opin- 
ion states that “[wlhy Guess exports only U.S.-made jeans is not 
controlling; whether some foreign customers demand them because of 
their labels is.” It is my view that neither Guess’s corporate reasoning 
nor “some” foreign customers’ preference controls. Rather, the ulti- 
mate decision should be based on a weighing of all the relevant factors in 
the case, including the two mentioned above, to decide whether fun- 
gibility exists. 
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LourIE, Circuit Judge. 

This is a consolidated appeal from (1) an order of the United States 
International Trade Commission issued November 14, 1990, in Crystal- 
line Cefadroxil Monohydrate, Inv. No. 337-TA-293, No. 911153, deny- 
ing in part Biocraft Laboratories, Inc.’s request for return or 
cancellation of two bonds and (2) an order of the Commission issued 
January 11, 1991, Inv. No. 337-TA-293, No. 911208, denying Biocraft’s 


request for reconsideration of the prior order. Because we conclude that 
the Commission’s denial of Biocraft’s requests was an abuse of discre- 
tion, we reverse. 


BACKGROUND 


This appeal stems from an investigation begun by the Commission in 
response to a complaint and motion for temporary relief filed by the 
Bristol-Myers Company! on February 1, 1989. In the complaint, Bristol 
alleged that Biocraft, among other firms, was violating section 337 of the 
Tariff Act of 1930, 19 U.S.C. § 1337, by importing and selling crystalline 
cefadroxil monohydrate (cefadroxil), an antibiotic covered by Bristol’s 
U.S. Patent 4,504,657 (“the ‘657 patent”). Biocraft was named one of 
the respondents in the Commission’s investigation. After an initial de- 
termination denying Bristol’s motion for temporary relief on May 13, 
1989, and asubsequent refusal to modify or vacate the initial determina- 
tion, this court determined that the validity of the ‘657 patent was likely 
to be sustained and reversed the Commission’s determination. Bristol- 
Myers Co. v. United States Int’l Trade Comm’n, 15 USPQ2d 1258 (Fed. 
Cir. 1989) (the Commission exceeded its discretionary authority, com- 
mitted an error of law, and seriously misjudged the evidence by refusing 
to grant temporary relief under 19 U.S.C. § 1337(e)(3) where there was 
reason to believe that there was a violation of section 337). 


1 The Bristol-Myers Company has since become the Bristol-Myers Squibb Company. 
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On January 10, 1990, the Commission issued a temporary cease and 
desist order against Biocraft. Paragraph III of the Order listed the con- 
duct prohibited by Biocraft, stating that 


Respondent shall not market, distribute, offer for sale, sell, or oth- 
erwise transfer in the United States imported crystalline cefadroxil 
monohydrate that infringes claim of U.S. Letters Patent 4,504,657, 
except under license of the patent owner. 


The Order required that Biocraft post a bond with the Commission to 
allow the sale of previously imported cefadroxil. Specifically, Paragraph 
XI of the Order stated: 


With respect to crystalline cefadroxil monohydrate imported 
prior to January 10, 1990, the conduct prohibited by paragraph III 
of this Order may be continued during the period in which this or- 
der is in effect subject to Respondent posting a bond in the amount 
of sixty-eight (68) percent of the entered value of crystalline 
cefadroxil monohydrate capsules or bulk powder in question. This 
bond provision does not apply to conduct which is otherwise permit- 
ted by paragraph IV of this Order. 


(Emphasis added). Paragraph XI further stated the conditions for forfei- 
ture or release of the bond.2 The conduct specifically allowed by Biocraft 
is recited in Paragraph IV, which provides that 


[nJotwithstanding any other provisions of this Order, specific 
conduct otherwise prohibited by the terms of this Order, shall be 
permitted if, in a written instrument, such specific conduct is Ji- 
censed or authorized by Complainant or related to the importation 
or sale of crystalline cefadroxil monohydrate thereof by or for the 
United States. 


(Emphasis added). Biocraft did not appeal this order, but pursuant 
thereto, posted two bonds with the Commission, on January 19 and 
January 25, 1990, totalling $705,000. 

The Commission concluded its section 337 investigation on March 15, 
1990, issuing a permanent cease and desist order against Biocraft and 
determining that the ‘657 patent was valid and enforceable and had 
been infringed. Biocraft did not appeal this decision. The permanent re- 
lief order became final on May 14, 1990, at the end of the 60-day period in 
which the President could have disapproved the Commission’s order.3 

On March 29, 1990, Bristol and Biocraft settled their separate district 
court litigation concerning validity and infringement of the ‘657 patent. 


2 The bond is to be forfeited in the event that the President approves, or does not disapprove within the Presiden- 
tial review period, the Commission’s Orders of January 10, 1990, or any subsequent final order issued after the 
completion of Investigation No. 337-TA-293, unless the U.S. Court of Appeals for the Federal Circuit, in a final 
judgment, reverses any Commission final determination and order as to Respondent on appeal, or unless Respon- 
dent exports the products subject to this bond or destroys them and provides certification to that effect satisfactory 
to the Commission. 

This bond is to be released in the event the President disapproves this Order and no subsequent order is issued 
by the Commission and approved, or not disapproved, by the President, upon service on Respondent of an Order 
issued by the Commission based upon application therefore made by Respondent to the Commission. 


3 See 19 U.S.C. § 1337()(3). 
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The settlement agreement required Biocraft to pay Bristol $21,000,000. 
Additionally, the agreement provided that 


Bristol-Myers will, if requested by Biocraft, join in any petition 
by Biocraft to obtain a return or discharge of the bond posted by 
Biocraft with the ITC, and Bristol-Myers will state that it is joining 
in and/or supporting such request as a result of a settlement with 
Biocraft. 

Subsequently, on April 23, 1990, Biocraft requested that the Commis- 
sion return the bonds. Pursuant to the settlement agreement, Bristol 
submitted a letter joining Biocraft’s petition. The Commission investi- 
gative attorney opposed the petition. 

On November 14, 1990, the Commission granted Biocraft’s request in 
part, cancelling the portion of the bonds in excess of the amount which 
Biocraft was required to post4, and cancelling the portion posted for 
cefadroxil which was repurchased from some of Biocraft’s customers 
and later transferred to Bristol under the settlement agreement. On De- 
cember 6, 1990, Biocraft filed a petition for reconsideration in response 
to the November 14 order.5 The Commission denied the petition and 
Biocraft appealed. At stake is $281,507, the amount of the bonds on 
which the Commission is demanding payment. 


Discussion 

The issue before us is whether the Commission’s determination to 
deny Biocraft’s request to release all of its bonds was “arbitrary, capri- 
cious, an abuse of discretion, or otherwise not in accordance with the 
law.” 5 U.S.C. § 706(2)(A). 

Biocraft argues that its sales during the effective period of the Tempo- 
rary Cease and Desist Order were authorized by Bristol and thus per- 
mitted by Paragraph IV and exempt from bonding by Paragraph XI of 
the Order. More specifically, Biocraft states that its settlement agree- 
ment constituted the authorization, making the bonding requirement 
of Paragraph XI inapplicable. Biocraft also argues that pursuant to 19 
C.F.R. § 210.58(a)(3), the purpose of a respondent’s bond in atemporary 
relief order is to protect the complainant, and the complainant here 
agreed to the Commission’s release of the bonds. 

The Commission, on the other hand, argues that prior or contempora- 
neous authorization by Bristol was required by the language of the Or- 
der in Paragraph IV, whereas these sales were not previously 
authorized, the settlement between Biocraft and Bristol occurring after 
the sales. The Commission further argues that the legislative history of 
the Trade Act of 1974, the operation of the bonding requirement, and 
the purpose of section 337 proceedings support its position. According to 
the Commission, the legislative history of the bonding requirement 
never mentions the interest of the complainant, but rather refers to a 


4 In the Commission Order and Opinion of November 14, 1990, the Commission found that Biocraft had posted bond 
for some noninfringing cefadroxil sales for which Biocraft was not required to post a bond. 

5 additionally, Biocraft requested that the Commission recalculate the amount of the bond. The Commission’s recal- 
culations are not in issue. 
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bond as the price that respondents must pay for the right to continue 
acts that may constitute a section 337 violation. The Commission goes 
on to argue that Biocraft is confusing the effect of the bonding require- 
ment, benefiting Bristol, with its purpose, increasing importation costs 
to Biocraft. Additionally, the U.S. Treasury, not the complainant, bene- 
fits from any funds forfeited. Finally, the Commission argues that this 
court in Akzo N.V. v. United States Int’l Trade Comm’n, 808 F.2d 1471, 
1488, 1 USPQ2d 1241, 1252 (Fed. Cir. 1986), cert. denied, 482 U.S. 909 
(1987), and in Rosemount, Inc. v. United States Int’l Trade Comm’n, 910 
F.2d 819, 822, 15 USPQ@2d 1569, 1572 (Fed. Cir. 1990), emphasized the 
public interest in temporary relief in section 337 proceedings. 

While the Commission correctly states that the settlement agreement 
did occur after Biocraft’s cefadroxil sales, we disagree that these sales 
were not authorized under Paragraph IV of the Order. Paragraph IV 
states that specific conduct otherwise prohibited by the Order shall be 
permitted if it “is licensed or authorized.” This language does not ex- 
clude any retroactive approval by Bristol. 

At oral argument, counsel for Biocraft stated without contradiction 
that Biocraft informed Bristol of all its sales prior to settlement and that 
the $21,000,000 payment to Bristol reflected these sales. Paragraph 12 
of the settlement agreement stated what the payment included: 

In full satisfaction of Bristol-Myers’ claims against Biocraft (and 
against all those in the chain of distribution to the extent of sales of 
cefadroxil initially placed ir: the chain of distribution by Biocraft, 
and against Biocraft’s suppliers to the extent of Biocraft’s pur- 
chases of cefadroxil) for infringement of the ‘657 Patent, including 
Bristol-Myers’ claims for increased damages, attorneys fees and 
costs, Biocraft agrees to pay Bristol-Myers the total sum of twenty- 
one million dollars ($21,000,000), such payment to be made by 
check payable to Bristol-Myers Squibb Company * * * 

Additionally, Paragraph 18 of the settlement agreement required 
Biocraft to try to reclaim the majority of the infringing cefadroxil sold to 
its distributors. 

It is thus clear that the settlement agreement did contemplate the 
sales made by Biocraft during the effective period of the Temporary 
Cease and Desist Order and the return of the posted bonds. There is no 
language in the agreement to the contrary. More importantly, it hardly 
makes sense for Biocraft to agree to pay $21,000,000 “in full satisfac- 
tion” of Bristol’s claims and for Bristol to agree to join a petition to the 
Commission to return Biocraft’s bonds, and then for the Commission to 
conclude that the prior sale of remaining material that Bristol knew 
Biocraft had sold was not authorized. 

Settlement of conflicts is in the public interest and should be encour- 
aged. Where, as here, the complainant, whose competitive position was 
being protected by the bonds, agreed to their return as part of a settle- 
ment agreement, return of the bonds is consistent with the intent of the 
parties, thereby encouraging settlement. An opposite result would tend 
to discourage settlement. 





U.S. COURT OF APPEALS FOR THE FEDERAL CIRCUIT 39 


The settlement agreement alone, however, is not controlling in this 
case. The provisions of the bonds are controlling, and we conclude that 
they compel release of Biocraft’s bonds. Once the sales in question were 
authorized, they became exempt from the bonds; they were no longer a 
justification for the Commission to attempt to enforce the bonds. 

We also do not find the Commission’s public interest arguments to be 
reason not to release the bonds. We agree that the public interest is in- 
volved in the vindication of a patentee’s rights under the Trade Act. The 
provisions of section 337 and its legislative history, in fact, support this 
conclusion. According to section 337, public interest factors must be 
considered before the Commission imposes a cease and desist order.6 
However, the Commission did exactly that when it issued the Order. 
The Order in fact stated, “The Commission has determined that the 
public interest factors enumerated in 19 U.S.C. § 1337(e) and (f) do not 
preclude the issuance of temporary relief.” 

For insight into the purpose of the bonds, we look to the Commission’s 
Order of January 10, 1990, at the time the bonding requirement was or- 
dered. The Commission specifically stated that 


the record indicates that their [respondents’] importation of 
cefadroxil provides them with a competitive advantage, viz., re- 
spondents are able to offer cefadroxil at a lower price because they, 
unlike Bristol-Myers, have not incurred research and development 
costs. Accordingly, imposition of some bond on respondents is ap- 
propriate. 

We have concluded that the bond should be computed on the ba- 
sis of the difference between respondents’ and Bristol-Myers’s 
prices for cefadroxil monohydrate. 


(Footnotes omitted). As for legislative history, the Senate report on the 
Trade Act of 1974 stated, 


In determining the amount of the bond, the Commission shall de- 
termine, to the extent possible, the amount which would offset any 
competitive advantage resulting from the unfair method of compe- 
tition or unfair act enjoyed by persons benefiting from the importa- 
tion of the article. 


S. Rep. No. 1298, 93d Cong., 2d Sess. 198 (1974), reprinted in 1974 US. 
Code Cong. & Admin. News 7186, 7331. 

Thus, in this case, the public interest coincided with Bristol’s interest. 
Bristol had made substantial investment in cefadroxil before receiving 
approval from the Fcsod and Drug Administration (FDA) to market the 
product in the United States. Biocraft, on the other hand, did not have 
these costs. The purpose of the bonds was to neutralize this difference. 


6 (T]he Commission may issue and cause to be served on any person violating this section, or believed to be violating 
this section, as the case may be, an order directing such person to cease and desist from engaging in the unfair 
methods or acts involved, unless after considering the effect of such order upon the public health and welfare, com- 
petitive conditions in the United States economy, the production of like or directly competitive articles in the United 
States, and United States consumers, it finds that such order should not be issued. 


19 U.S.C. § 1337(f)(1) (emphasis added). 
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Since Bristol agreed to the return of the bonds, the public interest as 
well as Bristol’s interest has been satisfied. 

We additionally note that the ultimate destination of bond funds is ir- 
relevant; it is the purpose and the provisions of the bonds that are rele- 
vant. Furthermore, the public interest in releasing Biocraft’s bonds is in 
no way inconsistent with our decisions in Akzo and Rosemount. 

Thus, we hold that where a complainant agrees as part of a settlement 
agreement to the return of a bond, the bond itself purports not to apply 
to sales authorized by the complainant, and the purpose of the bond is to 
protect the complainant as well as the public interest, the Commission 
abuses its discretion by declining to release the bond merely because of 
sales by a respondent of goods known to the complainant at the time of 
the agreement. 

Biocraft also makes other arguments which we need not address. 


CONCLUSION 


The Commission’s denials of Biocraft’s requests for return or cancel- 
lation of bonds posted pursuant to the Temporary Cease and Desist Or- 
der issued January 10, 1990, were an abuse of discretion. Its order is 
therefore 


REVERSED. 
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PER CURIAM. 

The grant of summary judgment for the government upholding the 
challenged U.S. Customs Service classification is affirmed, and the care- 
fully considered and detailed opinion of the Court of International 
Trade (Aquilino, J.) dated November 27, 1990, 752 F. Supp. 476 (1990), 
is hereby adopted as the opinion of this court. 


AFFIRMED 
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(Veronica A. Perry) for the defendant. 


AQUILINO, Judge: This action, which has been designated a test case pursuant to CIT 
Rule 84(b), challenges classification by the U.S. Customs Service of penta- 
ethylenehexamine (“PEHA”)—“bottoms” and bishexamethylenetriamine (“BHMT”) 
residues from Japan under Schedule 4 of the Tariff Schedules of the United States 
(“TSUS”), Part 2 (“Chemical Elements, Inorganic and Organic Compounds, and Mix- 
tures”) as “Mixtures of two or more organic compounds: * * * Other”, item 430.20.1 

The plaintiff claims that this merchandise should have entered duty free in accordance 
with TSUS item 793.00, which covered “Waste and scrap not specially provided for”. 


I 


The parties have submitted cross-motions for summary judgment. After review of the 
pleadings and the papers filed in support of these motions, the court concludes that no ma- 
terial facts are in dispute, that trial therefore is not necessary and that this action can be 
resolved upon the submissions at hand. 

An affidavit attached to plaintiff's motion states, in part: 

4) PEHA Bottoms are the residue of manufacturing processes undertaken to pro- 
duce ethyleneamines. * * * BHMT Amine Residues are the byproduct of manufac- 
turer’s processes undertaken to produce Nylon 66 from hexamethylenediamine. 


5) The[y] * * * are the residues or “bottoms” which remain in the bottom of the 
receptacle after distillation and production of these amines. The bottoms are unsat- 
isfactory for use with the ethyleneamines and hexamethylenediamines which are 
the intended products of the manufacturing process. 


* * * * * * * 


9) The BHMT Amine Residues are purchased for $986/metric ton FOB Japan and 
the PEHA Bottoms are purchased for $81.62/100 pounds FOB Japan. 


* * * * * * * 


11) After importation, the PEHA Bottoms are sold, in their condition as imported, 
* * * [and] are reacted with various fatty acids to produce amides, imidazolines, and 
esters for use as ingredients in the manufacture of oilfield treating chemicals. 


12) BHMT Amine Residues are also sold * * * in their conditions as imported, and 
also so used, but additionally are reacted with phosphourous [sic] acid to produce 
phosphonates. 


The parties agree that the PEHA bottoms are a mixture of di-ethylenetriamine, tri- 
ethylenetetramine,  tetra-ethylenepentamine, penta-ethylenehexamine, _hexa- 
ethyleneheptamine, hepta-ethyleneoctamine and N-aminoethylpiperazine, each of which 
is a nitrogenous compound. They also agree that the BHMT residues are a mixture of 
hexamethylenediamine, bishexamethylenetriamine and N-ethyl hexamethylenediamine, 


1 Reliance on this item resulted in duties of 7.9% ad valorem as “the highest rate applicable to any component com- 
pound” as determined by reference to TSUS item 425.52. 
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each of which is also a nitrogenous compound. An affidavit filed by the defendant adds, 
among other points: 


9. The “PEHA Bottoms” and “BHMT Amine Residues” both contain amines. 
Amines are nitrogenous organic compounds containing amino groups, designated in 
chemical formulas, for example, as -NH2 (a primary amine) or -NH- (a secondary 
amine). Amino groups are polar and hydrophilic. * * * PEHA has two primary amine 
groups and four secondary amine - SOUPS. BHMT has two primary amine groups and 
one secondary amine group. * 

10. These kinds of compounds react with organic acids, specifically so-called fatty 
acids like oleic acid (C17H33COOH). One of the primary amines in each compound 
forms an amide with the acid, but the other —— amine group and all the secon- 
dary amine groups are unaffected. The result is an aminoalkylamide of a fatty acid. 


11. PEHA Bottoms are also used to make * * * a kind of compound known as an 
imidazoline. Again, the aminoalkane (e.g., PEHA) is reacted with a fatty acid, but 
this time one of the secondary amines also participates in the reaction to form a five- 
membered ring. 

12. Aminoalkylamides of fatty acids and the corresponding imidazolines are, gen- 
erally speaking, excellent anti-stripping agents. The portion of such compounds 
which is from the fatty acid is the nonpolar portion which is compatible with the bi- 
tuminous composition, and the aminoalkyl moiety, which comes directly from the 
PEHA or BHMT, is the polar portion which is compatible with the mineral aggre- 
gate. 

13. At [onJe time * * *, the preferred amine compounds were relatively pure mate- 
rials like diethylene triamine. However, in recent years it has been found that mix- 
tures of amine compounds are just as cost effective, and mixtures like “PEHA 
Bottoms” and “BHMT Amine Residues” are readily available to meet the paving in- 
dustry’s needs. Accordingly, the trend has been to use these kinds of mixtures to pre- 
pare antistripping agents.2 


As stated above, Customs classified both substances at issue as mixtures of two or more 
organic compounds. However, discovery in conjunction with this action determined that 
some 5-11 percent of the BHMT residues by weight was sodium hydroxide, which the de- 
fendant now admits was and is inorganic. Defendant’s Memorandum, p. 2 and p. 3 (“[t]he 
provision for mixtures of organic compounds is interpreted by Customs as covering only 
those mixtures which consist entirely of organic compounds”) (emphasis in original). 
Thus, the defendant now takes the position that “the BHMT should have been classified 
under item 432.25, TSUS, which covers ‘mixtures not specially provided for: other: 
other’”. Id. at 2. 


II 


Classification of the BHMT residues under that item would not have changed the rate 
of duty owed (pursuant to TSUS item 425.52) in view of the other component compounds, 
but the plaintiff properly argues that no statutory presumption of correctness supports 
defendant’s present position on this particular merchandise, citing for support United 
States v. Magnus, Mabee & Reynard, Inc., 39 CCPA 1, C.A.D. 455 (1951). When an error 
such as the one at bar is discovered, the burden of persuasion rests on Customs as to any 
alternative classification claimed. See, e.g., Abbey Rents v. United States, 79 Cust.Ct. 103, 
C.D. 4720, 442 F.Supp. 540 (1977), aff'd, 585 F.2d 501 (CCPA 1978). On the other hand, 
the presumption set forth in 28 U.S.C. § 2639(a)(1) does apply to defendant’s classifica- 
tion of the PEHA bottoms. And, in either instance, the court is mindful of its responsibili- 
ties in an action like this, as elucidated by the court of appeals in Jarvis Clark Co. v. United 
States, 733 F.2d 873, reh’g denied, 739 F.2d 628 (Fed.Cir. 1984). 


A 


Headnote 1 to TSUS Schedule 4, Part 2 (1983) stated that it covered “chemicals, except 
those provided for elsewhere in this schedule and those specially provided for in any of the 


2 Affidavit of Dr. Murray Jelling. This affidavit further describes the scientific significance of these materials for the 
durability of asphalts used to pave roadways. 
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other schedules.” The defendant claims that “for merchandise which is chemicals to be 
classified outside of Schedule 4, the chemical must be specic!ly provided for.” Defendant’s 
Memorandum, p. 6 (emphasis in original). Since the plaintiff admits that the imports can 
be described as chemicals, and since its claimed classification was a not-specially-pro- 
vided-for (“nspf”) provision, the crux of the matter according to the defendant is whether 
the headnote operated to “preclude classification of the imported merchandise in the nspf 
provision for waste and scrap, item 793.00, TSUS.” Jd. at 11. 

The plaintiff attempts to frame the issue as one of relative specificity under General 
Interpretive Rule 10(C), the substance of which is that an article described in two or more 
provisions is to be classified under the one which describes the merchandise more specifi- 
cally. See, e.g., J. Gerber & Co. v. United States, 62 Cust.Ct. 368, C.D. 3773, 298 F.Supp. 
516 (1969), aff'd, 436 F.2d 1390 (CCPA 1971). The plaintiff argues that the aforemen- 
tioned basket provision for waste and scrap did specially provide for the subject imports, 
was more specific than the basket provision for chemicals, and therefore satisfied the rele- 
vant headnote. It refers to the Tariff Classification Study of November 15, 1960 (“TCS”) 
explanatory notes to Schedule 4, which state (at page 55): 


* * *(Plart 2 is essentially a “basket” part of schedule 4 in that it includes all impor- 
tant inorganic and organic chemicals itemized separately which are not specially 
provided for elsewhere in the schedules. 


The plaintiff reasons that, since there was no separate itemization for “bottoms” and 
“residues” in Part 2, the merchandise was not classifiable thereunder. 

The defendant responds that General Interpretive Rule 10 (c) is inapposite but that, 
even if it were applicable, the doctrine of relative specificity favors the Service’s classifica- 
tion because the item the plaintiff proffers was under “Products Not Elsewhere Enumer- 
ated”, Schedule 7, Part 13, whereas the item(s) on which Customs relies were subsumed in 
“Chemical Elements, Inorganic and Organic Compounds, and Mixtures”. 

When an article is determined to be “clearly described” in two or more items, “selection 
of the controlling item by relative specificity is mandatory and takes precedence over 
other judge-evolved methods of resolving ambiguity, including resort to extrinsic aids 
such as legislative history.” F.L. Smidth & Company v. United States, 409 F.2d 1369, 
1376, C.A.D. 958 (CCPA 1969). In this action, the question, of course, is whether the mer- 
chandise was so described in the provisions pressed by each side. Phrased another way, 
were those provisions independently apposite? The answer depends primarily on whether 
“chemicals”, as used in headnote 1, encompassed waste and scrap thereof . 

The word “chemical” is defined in The Oxford English Dictionary (2d ed. 1989) (at page 
82 of volume III) as, among other things, “[rJelating or belonging to the practice of chemis- 
try; (of substances) obtained by the operations of chemistry” and as a “substance obtained 
or used in chemical operations.” Webster’s Third New International Dictionary (1981) de- 
fines the noun (at page 384) as 


a substance (as an acid, alkali, salt synthetic organic compound) obtained by a 
chemical process, prepared for use in chemical manufacture, or used for producing a 
chemical effect * * *. 


As an adjective, chemical means 


relating to ae of chemistry: as a: acting or operated by chemical means 


* * * b: treated with or performed by the aid of chemicals * * * c: produced by chemi- 
cal means or synthesized from chemicals * * * d: suitable for use in or used for opera- 
tions in chemistry * * *. 


Id. at 383. See also Funk & Wagnalls Standard Dictionary of the English Language, p. 227 
(Int’l ed. 1963). 

As for the definition of waste, in Patton v. United States, 159 U.S. 500, 503 (1895), the 
Supreme Court stated that 


the prominent characteristic running through all the[] definitions is that of refuse, 
or material that is not susceptible of being used for the ordinary purpose of manufac- 
ture. It does not presuppose that the article is absolutely worthless, but that it is un- 
merchantable and used for purposes for which merchantable material of the same 
class is unsuitable. 
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In Harley Co. v. United States, 14 Ct.Cust.App. 112, 115, T.D. 41644 (1926), the court 

opined that, in 
the tariff sense, waste is a term which includes manufactured articles which have 
become useless for the original purpose for which they were made and fit only for 
remanufacture into something else. It also includes refuse, surplus, and useless stuff 
resulting from manufacture or from manufacturing processes and commercially un- 
fit, without remanufacture, for the purposes for which the original material was 
suitable and from which material such refuse, surplus, or unsought residuum was 
derived. 


See also Cia. Algodonera v. United States, 23 CCPA 42, 45, T.D. 47686 (1935); United 
States v. C.J. Tower & Sons, 38 CCPA 131, 136, C.A.D. 450 (1951). 
According to the drafters of the TSUS, Schedule 4 was intended to be 


primarily a classification system for chemicals and closely related chemical prod- 
ucts. It places all chemicals and related products in a systematic, logical arrange- 
ment, using terminology which takes cognizance of the vast changes which have 
occurred in the chemical field since 1930, and eliminates anomalies and archaic and 
illogical classifications. The chemical industry introduces tens of thousands of new 
products to commerce each year and about half of the current sales of chemicals to- 
day are products unknown twenty years ago. Schedule 4 provides for these develop- 
ments and anticipates, so far as practicable, such changes in the character of 
international trade as may occur in the near future. 

In proposed schedule 4, wherever possible the products have been described in 
technical, chemical terminology. The use of such terminology imparts greater cer- 
tainty to the tariff descriptions. Persons trading in chemicals are generally familiar 
with technical descriptions no matter how they may otherwise describe their goods. 
Of course, it is not intended that the use of scientific description impose upon chemi- 
cal elements or chemical compounds any requirement of laboratory purity. 


TCS Schedule 4 Explanatory Notes, p. 2. Cf. Standard Chlorine Chemical Co. v. United 
States, 13 CIT ‘ , 725 F.Supp 539, 541 (1989): 


Tariff terms can be defined normally by their common or commercial meaning, 
but the legislative history underlying Schedule 4 manifests congressional intent 
that technical/scientific definitions control classification problems thereunder. 

The basket provision for waste and scrap in the Tariff Act of 1930 had been paragraph 
1555, which occasionally was held to cover waste chemical in nature. See, e.g., Standard 
Oil Co. (Louisiana) v. United States, 6 Cust.Ct. 237, C.D. 471 (1941) (light refinery gases). 
After adoption of the TSUS, paragraph 1555 entailed 23 specific provisions for waste and 
scrap.3 The expectation apparently was that those new provisions would enhance tariff 
treatment of offal, but the drafters specified that “[n]o change in tariff treatment [wal]s 
involved for such waste and scrap as remains in th[e] basket provision of item 793.00.” 
TCS Schedule 7 Explanatory Notes, p. 477. 

Customs has classified waste of a chemical nature under that item, although a notable 
feature of those substances has been unsuitability for chemical use or purposes in the con- 
ditions imported without further processing. See, e.g., T.D. 70-108, 4 Cust. B. & Dec. 230 
(1970)(spent cracking catalyst); T.D. 69-51(16), 3 Cust. B. & Dec. 82 (1969)(distillation 
residue of fatty acids, fatty esters and unsaponifiable material); T.D. 68-66(17), 2 Cust. B. 
& Dec. 125 (1968)(residue from distillation of 1,1,1-trichloroethane having no commer- 
cial use except for recovery of chemicals contained therein); T.D. 68-17(15), 2 Cust. B. & 
Dec. 33 (1968) (contaminated degreasing solvents consisting of waste oil and chlorinated 
solvents from industrial operations, in no definite proportions but averaging 40 to 50 per- 
cent contaminants, imported for reclamation of the solvents); T.D. 66-47(18), 101 
Treas.Dec. 150 (1966) (crude sulphate turpentine consisting of a mixture of mercaptans 


3 See TCS Proposed Revised Tariff Schedules of the United States at 796. As originally proposed, in addition to item 
793.00, they were item 156.55 (residue from processing of cocoa beans); item 200.10 (wood waste); items 304.02, 304.12, 
304.20, 304.32, 304.38, 304.42, 304.46, 304.50 and 304.56 (waste and advanced waste of vegetable fibers, except cotton); 
items 390.12, 390.40, 390.50 and 390.60 (rags and scrap cordage); item 540.14 (waste or scrap glass); items 603.50, 
603.55 and 603.65 (other metal bearing materials); item 605.70 (precious metal waste and scrap); item 724.50 (photo- 
graphic film scrap and waste); and item 771.15 (rubber or plastic waste and scrap). See also Summaries of Trade and 
Tariff Information, Schedule 7, vol. 8, p. 111 (1968). 
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and disulfides varying in ratio to sulfate turpentine); T.D. 56551(134), 100 Treas.Dec. 923 
(1965) (tall oil pitch from fractional distillation of tall oil); T.D. 56462(101), 100 Treas. 
Dec. 378 (1965)(spent sulphuric acid, for recovery and decomposition); T.D. 56205(73), 99 
Treas.Dec. 415 (1964)(spent automotive motor oil); T.D. 56124(115), 99 Treas.Dec. 171 
(1964) (waste wood distillation liquor). Cf. T.D. 78-369, 12 Cust. B. & Dec. 788 (1978) (un- 
necessary to consider whether “opcolig” should have been classified under item 793.00 
rather than under item 465.92 as “lignin sulphonic acid and its salts” since the precipitate 
had been advanced prior to importation). 

A raw material or product usually has been favored under the import laws, while a ma- 
terial or product improved abroad usually has been subject to a higher rate of duty upon 
entry. E.g., United States v. Grasselli Chemical Co., 5 Ct.Cust.App. 320, T.D. 34527 
(1914); Charles T. Wilson Co. v. United States, 28 CCPA 63, C.A.D. 126 (1940). Also, it has 
not been general policy for material from used or spent products to be dutiable at the same 
rate as new material. E.g., United States v. Chelsea Bag & Burlap Co., 11 Ct.Cust.App. 
255, T.D. 39079 (1922). Thus, to distinguish between chemical products and chemical 
waste accords with the traditional approach of tariffs. 

Since there were no provisions for chemical waste in Schedule 4, and since Customs has 
regarded waste of that kind as classifiable other than under that schedule, the couri con- 
cludes that “chemical” and “waste and scrap” are mutually-exclusive classifications. 
Ergo, headnote 1 of Part 2, Schedule 4 covered chemicals and was not applicable to waste 
and scrap, and the imports at bar were either chemicals or waste, but they were not both. 


B 


The plaintiff points out that its imports were residuum of manufacturing processes, 
that quantities of them are necessarily limited by, and dependent upon, the manufacture 
of other products, and that the composition of the merchandise varies from process to 
process. The plaintiff argues that, since the residuum is “unsought”, is commercially unfit 
for the purposes for which the desired chemical products of the manufacturing processes 
(ethylene and hexamethylene amines) are used, and is bought, sold and used as waste, it 


was classifiable as claimed. 

To be controlling of classification, a chemical must be “in a quantity sufficient to per- 
form a useful function or part of the primary function of the merchandise”. Dow Chemical 
Co. v. United States, 10 CIT 550, 554-55, 647 F.Supp. 1574, 1579-80 (1986), citing Nor- 
tham Warren Corp. v. United States, 475 F.2d 647 (CCPA 1973), and United States v. Cava- 
lier Shipping Co., 478 F.2d 1256 (CCPA 1973). Here, the court finds that PEHA bottoms 
and BHMT residues are names of chemicals known in the industry as such, that they pos- 
sess identifiable chemical properties and that they are traded for those properties. There 
is little indication of uselessness of the merchandise in the condition imported. On the con- 
trary, it appears that the PEHA and BHMT, like the ethylene and hexamethylene amines 
primarily produced with them, function in their natural conditions as chemical intermedi- 
ates. See Plaintiff's affidavit, paras. 11, 12; Defendant’s Exhibit A, paras. 911; Jelling affi- 
davit, paras. 9-11, 13-15. In other words, the products at issue are useful and are used as is 
to make desired end products. 


Ill 


The plaintiff has not persuaded the court that recycling, salvaging or remanufacturing 
is necessary for the PEHA bottoms and BHMT residues to achieve desired end results. 
Considering the matter in a light most favorable to the plaintiff, it appears nonetheless 
that a market exists for these materials because of the chemical properties in their states 
as imported. They are chemicals which are manufactured by chemical processes by firms 
engaged in the manufacture of chemicals, and they are known by their chemical names 
and are bought and sold as chemicals. That something is a residue of a process does not 
automatically render the substance waste, entitled to entry duty-free. Changes in technol- 
ogy or demand can and do render what was once waste matter which is sought for its own 
sake. In sum, the plaintiff has not overcome the presumption that the PEHA bottoms 
were correctly classified under TSUS item 430.20, while the defendant has persuaded the 
court that the BHMT residues were classifiable under item 432.25, albeit with no resul- 
tant change in the amount of duties owed. 

Judgment will enter accordingly. 








United States Court of 
International Trade 


One Federal Plaza 
New York, N.Y. 10007 


Chief Judge 
Dominick L. DiCarlo 


Judges 


Gregory W. Carman Nicholas Tsoucalas 
Jane A. Restani R. Kenton Musgrave 
Thomas J. Aquilino, Jr. Richard W. Goldberg 


Senior Judges 


James L. Watson 

Herbert N. Maletz 

Bernard Newman 
Samuel M. Rosenstein 


Nils A. Boe 


Clerk 


Joseph E. Lombardi 








Decisions of the United States 
Court of International Trade 


(Slip Op. 92-10) 
CHARLES JACQUIN ET CIE., INc., PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 89-02-00105 


The Court affirms Customs’ classification of spreadable fruit products made from black 
cherries, apricots and plums as preserved fruits under items 146.99, 146.24 and 149.28, 
TSUS, and orders Customs to reclassify a spreadable fruit product made from peaches as 
jam under item 153.32, TSUS. 

[Customs’ classification affirmed in part, reclassification ordered in part.] 


(Decided February 7, 1992) 


Sharretts, Paley, Carter & Blauvelt (Allan H. Kamnitz) for plaintiff. 

Stuart M. Gerson, Assistant Attorney General, Joseph I. Liebman, Attorney-in-Charge, 
International Trade Field Office, Commercial Litigation Branch, Civil Division, United 
States Department of Justice (Carla Garcia-Benitez); Office of the Assistant Chief Coun- 
sel, International Trade Litigation, United States Customs Service (Chi S. Choy), for de- 
fendant. 


Dicaro, Chief Judge: This action concerns the proper tariff classifica- 
tion of spreadable fruit products made from black cherries, peaches, ap- 
ricots and plums which were imported from France. Customs classified 
the merchandise as “prepared or preserved” fruit under provisions of 
the Tariff Schedule of the United States regarding edible fruits. Plain- 
tiff asserts the merchandise is classifiable as “jam” under item 15..32, 
TSUS. The Court denied plaintiff's motion for summary judgment in 
Charles Jacquin et cie., Inc. v. United States, 14 CIT ___, Slip Op. 
90-128 (Dec. 10, 1990), finding there was a genuine issue of material 
fact as to the proper classification of the merchandise. After trial, the 
Court affirms Customs’ classification of the merchandise made from 
black cherries, apricots and plums and orders Customs to reclassify the 
merchandise made from peaches. 


BACKGROUND 


The merchandise is manufactured by adding sugar, lemon juice, and 
liqueur or Cognac to whole or cut pieces of pitted fruit and then boiling 
the mixture to a thick consistency. The government classified the mer- 
chandise as “prepared or preserved fruit” under items 146.99, 148.78, 
146.24 and 149.28, TSUS, in Schedule 1, Part 9, Subpart B, TSUS, 
which is entitled “Edible Fruits.” The headnote to Part 9, Subpart B 
states that “the term ‘prepared or preserved’ covers fruit which is dried, 
in brine, pickled, frozen, or otherwise prepared or preserved, but does 
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not cover * * * jellies, jams, marmalades or butters * * *.” (latter empha- 
sis added). Plaintiff contends the merchandise is classifiable as jam un- 
der item 153.32, TSUS. Plaintiff concedes that if the merchandise is not 
classifiable as jam, it is properly classifiable under the provisions con- 
cerning prepared or preserved fruit. 


DISCUSSION 


The meaning of a tariff term is a question of law. E.M. Chem. v. United 
States,9 Fed. Cir.(T)__,__—_—«, 920 F.2d 910, 912 (1990). If congres- 
sional intent is clearly expressed in the language of a tariff provision, the 
court should not inquire further into the meaning of that provision. 
Brookside Veneers, Ltd. v. United States, 6 Fed. Cir. (T) 121, 124, 847 
F.2d 786, 788, cert. denied, 488 U.S. 943 (1988). If congressional intent 
is not evident, the court is to construe the term according to its common 
and commercial meaning. E.M. Chem., 9 Fed. Cir. (T) at___—, 920 F.2d 
at 913. The parties and their expert witnesses agree with the Court that 
“the common and commercial meaning of jam does not encompass a 
product containing pieces of fruit which are both whole or large and also 
firm enough to be easily separated from the surrounding syrup.” 
Charles Jacquin, 14 CIT at , slip Op. 90-128 at 6. 

The question of whether a particular item fits within the meaning ofa 
tariff term is a question of fact. E.M. Chem., 9 Fed. Cir. (T) at__—, 920 
F.2d at 912. At trial, plaintiff's expert witness emptied the contents of 
exhibits containing samples of the peach, plum, apricot and black cherry 
fruit products. The witness said he was unable to easily separate the 
fruit from the surrounding syrup and that he was unable to identify the 
specific fruit in each of the samples. 

The defendant’s witness testified that the plaintiff's witness could 
not easily separate the fruit from the surrounding syrup since he in- 
verted the exhibits when emptying the contents. The witness explained 
that the pieces of fruit, which were inconsistently distributed through- 
out the merchandise, floated to the top of the jar. Thus, the pieces of fruit 
were at the bottom of the emptied contents. 

At the Court’s request, defendant’s witness inspected the contents of 
the four exhibits to ascertain whether they contained whole or large 
pieces of fruit. The witness was able to easily separate whole black cher- 
ries and whole plums from the syrup in two of the samples and halved 
apricots from the syrup in a third sample. The witness was also able to 
separate small pieces of peach from the syrup in the fourth sample. 

Based upon its own examination of the samples, which are often the 
most potent witnesses in classification cases, see Simod America Corp. 
v. United States, 7 Fed. Cir. (T) 82, 90, 872 F.2d 1572, 1578 (1989), and 
the testimony of the witnesses, the Court finds that two samples of the 
merchandise contained whole black cherries and whole plums and a 
third sample contained halved apricots and all were easily separated 
from the surrounding syrup. The Court also finds that the pieces of 
peach in the fourth sample were not whole or large nor were they easily 
separated from the surrounding syrup. 
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CONCLUSION 


With respect to the merchandise made from peaches, the Court finds 
plaintiff has overcome the presumption of correctness attaching to Cus- 
toms’ classification. See 28 U.S.C. § 263(a)(1) (1988). Accordingly, the 
Court orders Customs to reclassify the merchandise as jam under item 
153.32, TSUS. 

The Court holds that plaintiff has failed to overcome the presumption 
of correctness attaching to Customs’ classification of the merchandise 
made from black cherries, apricots and plums and affirms Customs’ 
classification of the merchandise under items 146.99, 146.24 and 
149.28, TSUS. 


(Slip Op. 92-11) 


TORRINGTON Co., PLAINTIFF v. UNITED STATES, DEFENDANTS, NIPPON SEIKO 
K.K. anp NSK Corp.; NTN Bearinc Corp. oF AMERICA, AMERICAN NTN 
BEARING MANUFACTURING CorP. AND NTN Toyo BearineG Co., Ltp.; 
MINEBEA Co., Ltp. AND NMB Corp.; NAcHI-FuJIkOSHI CoRP. AND NACHI 
America, Inc.; Koyo Serko Co., Ltp. AnD Koyo Corp. or U.S.A.; THK 


AMERICA, INC.; AND CATERPILLAR, INC., DEFENDANT-INTERVENORS 
Court No. 89-06-00357 


Plaintiff contests the finding by the Department of Commerce, of five classes or kinds of 
merchandise in an investigation of antifriction bearings from Japan. Plaintiff also asserts 
that Commerce improperly terminated cost of production investigations and that the ITA 
wrongly delegated decision-making authority to respondent firms as part of its alterna- 
tive reporting methodology. 

Held: As a matter of law, the ITA possesses the authority to modify the petition’s de- 
scription of class or kind and the determination herein is supported by substantial evi- 
dence in the record and is otherwise in accordance with law. 

The decision to rescind the investigations of respondents’ costs of production and the 
use of alternative reporting requirements were both in accordance with law and are af- 
firmed. 

{ITA determination as to class or kind, rescission of the cost of production investiga- 
tions and use of an alternative reporting methodology is affirmed.] 
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OPINION 


TsoucaLas, Judge: Plaintiff, The Torrington Company (“Tor- 
rington”), brings this action to challenge the final determination of the 
Department of Commerce, International Trade Administration (“Com- 
merce” or “ITA”), inthe antidumping investigation of antifriction bear- 
ings from Japan. Final Determinations of Sales at Less Than Fair 
Value; Antifriction Bearings (Other Than Tapered Roller Bearings) and 
Parts Thereof From Japan, 54 Fed. Reg. 19,101 (1989). Pursuant to Rule 
56.1 of the Rules of this Court, plaintiff seeks partial judgment upon the 
agency record regarding that part of the ITA’s determination which 
stated that the petition encompassed five separate classes or kinds of an- 


tifriction bearings. Torrington also contests the ITA’s decision to dis- 
continue its investigation of the Japanese costs of production, and the 
ITA’s use of alternative reporting requirements. 1 


DISCUSSION 


A final determination by the Department of Commerce will be sus- 
tained unless it is not supported by substantial evidence or is otherwise 
not in accordance with law. 19 U.S.C. § 1516a(b)(1)(B) (1988). Substan- 
tial evidence is relevant evidence that “a reasonable mind might accept 
as adequate to support a conclusion.” Consolidated Edison Co. v. NLRB, 
305 U.S. 197, 229 (1938); Alhambra Foundry Co. v. United States, 12 
CIT 343, 345, 685 F. Supp. 1252, 1255 (1988). 

Under this standard, Commerce is granted considerable deference 
“in both its interpretation of its statutory mandate and the methods it 
employs in administering the antidumping law.” Chemical Prods. Corp. 
v. United States, 10 CIT 626, 628, 645 F. Supp. 289, 291 (1986) (citations 
omitted). Where Commerce is faced with two reasonable alternatives, 
the Court will not impose its own preference, provided the alternative 


1 The facts pertinent to this opinion have been recounted in detail in Torrington Co. v. United States (“Torrington I”), 
14CIT__, 745 F. Supp. 718 (1990), aff'd, 938 F.2d 1276 (Fed. Cir. 1991), Torrington Co. v. United States (“Tor- 
ringtonII”),15CIT___, 772 F. Supp. 1284 (1991), and GMN Georg Muller Nurnberg AG v. United States, 15CIT___. 
763 F. Supp. 607 (1991), and they will not be repeated here except as necessary for the resolution of the issues consid- 
ered herein. 
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selected by the ITA is supported by substantial evidence in the adminis- 
trative record and is otherwise in accordance with law. Torrington I, 14 
CIT at , 745 F. Supp. at 723. 


I. Class or Kind: 

Torrington filed an antidumping petition on March 31, 1988. Though 
the petition described the subject merchandise as all ground antifriction 
bearings (except tapered roller bearings) and parts thereof, the ITA sub- 
divided the merchandise into five classes or kinds: ball bearings, spheri- 
cal roller bearings, cylindrical roller bearings, needle roller bearings 
and spherical plain bearings. 54 Fed. Reg. at 18,999. Plaintiff claims 
Commerce does not have the authority to modify the petition’s descrip- 
tion of class or kind, but even if it did, its modification is not supported 
by substantial evidence in the record. 

Our appellate court has asserted that, as a matter of law, the ITA has 
the authority to subdivide the petition’s class or kind description when 
necessary, and when there is substantial evidence to support the subdi- 
vision. 938 F.2d at 1277-78. In the case at bar, plaintiff has attempted to 
prove that antifriction bearings are one class or kind by showing simi- 
larities among the various bearings within the framework of the criteria 
set forth in Diversified Prods. Corp. v. United States, 6 CIT 155, 162,572 
F. Supp. 883, 889 (1983).2 The Court finds that the similarities among 
the bearings are outweighed by substantial evidence supporting the 
finding of five classes or kinds. See Torrington I, 14 CIT at , 745 F. 
Supp at 723-27. Accordingly, that determination of the ITA is affirmed. 


II. Cost of Production: 

Torrington also challenges the ITA’s decision to terminate the inves- 
tigation of Japanese firms’ costs of production (“COP”). The Tariff Act 
of 1930, as amended, 19 U.S.C. § 1677b(b) (1988), provides that, if the 
ITA “has reasonable grounds to believe or suspect that sales in the home 
market of the country of exportation * * * have been made at prices 
which represent less than the cost of producing the merchandise * * *, 
such sales shall be disregarded in the determination of foreign market 
value.” A cost of production investigation may be initiated at the request 
of the petitioner if the petitioner files its request in a timely manner and 
the information supporting the request meets statutory and judicial 
standards. 19 U.S.C. § 1677b(b); Al Tech Specialty Steel Corp. v. United 
States, 6 CIT 245, 247-48, 575 F. Supp. 1277, 128081 (1983), aff'd, 745 
F.2d 632 (Fed. Cir. 1984); Floral Trade Council of Davis, Cal. v. United 
States, 12 CIT 981, 982, 698 F. Supp. 925, 926 (1988). 

In its petition, Torrington alleged that sales in the home markets of 
Japanese manufacturers of antifriction bearings were being made at 
prices below the cost of production. General Administrative Record 


2 The criteria include the general physical characteristics of the merchandise, the expectations of the ultimate pur- 
chasers, channels of trade in which the goods travel, the ultimate use of the product, and its cost or manner of advertis- 
ing or display. Id. See also Kyowa Gas Chem. Indus. Co. v. United States, 7 CIT 138, 140, 582 F. Supp. 887, 889 (1984). 

These criteria are codified at 19 U.S.C. § 1677j(d)(1) for scope determinations concerning later developed merchan- 
dise. 
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(“GAR”) (Pub.) Doc. 1 at 100-02. On the basis of the petition’s allega- 
tions, the ITA initiated an investigation as to the cost of producing bear- 
ings in Japan. Foreign manufacturers objected to the investigation 
based on the fact that Torrington’s allegations relied on country-wide 
data, rather than the company-specific information required by this 
court in Al Tech. Commerce concurred and in July 1988, Commerce 
asked Torrington to supplement its submissions. See GAR (Pub.) Doc. 
120. 

When Torrington’s supplements still did not satisfy the statutory and 
Al Tech standards, Commerce rescinded the COP investigations in each 
of the five classes or kinds of bearings as to all the foreign manufacturers 
since country-wide data did not provide reasonable grounds to believe or 
suspect that particular respondents were selling particular bearings at 
prices below cost in their home markets. See GAR (Pub.) Doc. 160. 
Plaintiff contends that the company-specific standard is an overly oner- 
ous one which is not consistent with the mandates of the Tariff Act. 

In Torrington IT, this Court followed the Al Tech ruling and held that 
plaintiff was required to submit specific and objective evidence that par- 
ticular producers were selling below cost in their home markets.” 15 
CIT at___, 772 F. Supp. at 1288. The Court adheres to its opinion in 
Torrington II and finds that Commerce applied the correct standard in 
rescinding the COP investigations in this case. Furthermore, given the 
admitted absence of company-specific allegations, the Court finds that 
the ITA’s decision to rescind the cost investigations was in accordance 
with law. 

After rescinding the COP investigations, Commerce afforded Tor- 
rington the opportunity to submit revised cost allegations which would 
satisfy the statutory and judicial standards, and which could result ina 
re-opening of the COP probes. GAR (Pub.) Doc. 164 at 2-3. Petitioner 
submitted additional data within the ITA’s stated deadline, and Com- 
merce then reinstituted the COP investigations pertaining to numerous 
bearings manufactured by various Japanese producers. Preliminary 
Determinations of Sales at Less than Fair Value: Antifriction Bearings 
(Other Than Tapered Roller Bearings) and Parts Thereof From Japan, 
53 Fed. Reg. 45,343, 45,345 (1988). However, Commerce did not revive 
the investigations of cylindrical roller bearings manufactured by Nachi 
or spherical plain bearings made by NTN and Minebea because the 
amended cost allegations submitted by Torrington failed to set forth 
company-specific allegations as to those products. Defendant’s Second 
Memorandum in Opposition to Plaintiffs’ Motions for Partial Judgment 
Upon the Agency Record Regarding Certain Fundamental Issues at 
35-36, n.16. 

Plaintiff does not claim that its revised allegations as to those compa- 
nies’ products complied with the ITA standard. Accordingly, since the 
Court affirms the ITA’s decision to require adherence to that standard, 
the decision not to reinstitute the cost investigations of the companies 
for which Torrington provided no company-specific data shall stand. 
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III. Alternative Reporting Requirements: 


Torrington also alleges that the ITA abdicated its responsibility to se- 
lect an appropriate database of the respondents’ home market sales 
when it relied on the respondents’ own attestations to the identicality of 
their bearings for use in comparison with bearings sold in the United 
States. Additionally, plaintiff contends that respondents differentiated 
among bearings based on factors which are irrelevant for purposes of 
these investigations and consequently, certain sales were improperly 
excluded from the database. 

In the course of an antidumping investigation, Commerce compares 
the United States sales of the merchandise in question to home market 
sales of “such or similar merchandise.” 19 U.S.C. § 1673. Under certain 
circumstances, the magnitude of transactions subject to investigation 
may make Commerce’s task an inordinately arduous one. Congress en- 
visaged this complication and provided the agency considerable flexibil- 
ity in the less-than-fair-value comparisons. See Southwest Florida 
Winter Vegetable Growers Ass’n v. United States, 7 CIT 99, 107, 584 F. 
Supp. 10, 17 (1984). For this purpose, the Trade and Tariff Act of 1984 
expressly amended the antidumping law to permit the use of sampling 
and averaging in such extraordinary circumstances.3 19 U.S.C. 
§ 1677f-1 (1988). 

Soon after the initiation of the bearings investigations, it became ap- 
parent that this was to be one of those extraordinary cases. Due to the 
enormous volume and complexity of the transactions involved, the ITA 


invoked the sampling provision and dispensed with its standard sales 
reporting procedures in order to complete the investigation in a timely 
manner. Consequently, the ITA proposed two alternative reporting 
schemes and solicited from interested parties comments on each. 

The proposal labeled “Option 1” would require that: 


If the number of U.S. sales having identical home market matches 
is substantial (at least 33 percent by volume), respondent would be 
required to report all U.S. sales, but only those home market sales 
of products identical to those sold in the United States. No similar 
comparisons would be required. The Department would still re- 
quire a full technical description of each bearing sold in the home 
market (or third country, as appropriate) to verify that the appro- 
priate merchandise has been reported in the sales listing. 


If there are not identical matches for at least 33 percent by volume 
of the products sold in the United States, respondent would list the 
remaining U.S. products in descending order by volume. From that 
list, respondent would report similar home market matches, start- 
ing with the largest volume U.S. product and continuing down the 
list sequentially. This process would continue until identical and 


319 U.S.C. § 1677f-1 provides: 
(a) In general 
For the purpose of determining United States price or foreign market value under sections 1677a and 1677b of 
this title, * * * the administering authority may — 
(1) use averaging or generally recognized sampling techniques whenever a significant volume of sales is involved 
or a significant number of adjustments to prices is required. 
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similar product matches are provided for at least 33 percent cover- 
age of the U.S. products. 


GAR (Pub) Doc 105 at 1-2 (emphasis in original). Commerce’s “Option 
2” would provide that each: 


Respondent would be required to provide a detailed list to the De- 
partment, within one week of [the ITA’s] request, identifying each 
product sold in the United States. From that list, [the ITA] would 
randomly select bearings for analysis and notify respondent(s) of 
[their] selection. The respondent would then be required to report 
all U.S. sales of those selected bearings, plus the home market (or 
third country) sales of the identical or most similar product. 


Id. After considering petitioner’s and respondents’ comments, Com- 
merce elected to adopt Option 1 and respondents were instructed to sup- 
ply sales data accordingly. GAR (Pub) Doc. 141. Under Option 1, 
Commerce would compare only home market sales of identically 
matched bearings if these sales could be shown to account for at least 
thirty-three percent by volume of the respondent’s sales in the United 
States. 

Torrington insists that the selection of Option 1 constituted an un- 
authorized delegation of Commerce’s decision-making authority to the 
respondent firms. Since the importers themselves would signify which 
of their home market bearings were identical to their U.S. bearings, 
Torrington reasons the importers wielded the power to determine 
which sales Commerce would compare. Such an assignment of authority 
to private parties would be in conflict with this court’s holding in Tim- 
ken Co. v. United States, 10 CIT 86, 630 F. Supp. 1327 (1986). See also 
Pistachio Group of the Ass’n of Food Indus., Inc. v. United States, 11 CIT 
668, 672, 671 F. Supp. 31, 35 (1987). 

In Timken, the court reviewed the revocation of an antidumping duty 
order concerning tapered roller bearings (“TRBs”). Inthat case, the ITA 
issued questionnaires to respondents wherein it was requested that re- 
spondents provide data only on sales of TRBs which were “identical or 
‘similar’ to those sold for export to the United States. Thus, [respon- 
dent] made the initial determination of what constituted identical or 
similar TRB models” and also “set forth the basis for its selection of 
similar models.” Timken, 10 CIT at 94, 630 F. Supp. at 1335. The court 
found that, in failing itself to select which home market TRBs were most 
similar to U.S. TRBs, the ITA surrendered to respondent “its statutory 
responsibility for determining what TRB models produced by [respon- 
dent] were the most similar to models sold in the United States.” Id. at 
98, 630 F. Supp. at 1338 (emphasis in original). The assignment of such 
an important duty to an interested party constituted an abuse of discre- 
tion and the court remanded the case to the ITA for further proceedings. 

The distinctions between the situation in Timken and the instant 
case are substantial and material. In the case before the Court, the ITA’s 
Option 1 required respondents to report “only those home market sales 
of products identical to those sold in the United States.” GAR (Pub.) 
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Doc. 105 at 1 (emphasis in original). The ITA further commanded that 
the bearings be identical in all respects, leaving little room for machina- 
tions by the importers. Moreover, Commerce required that respondents 
provide “a full technical description of each bearing sold in the home 
market (or third country, as appropriate) to verify that the appropriate 
merchandise has been reported in the sales listing.” Id.; see also GAR 
(Pub.) Doc. 143 at 3. In Timken, it was the lack of just such verification 
which most concerned the court. 10 CIT at 98-99, 630 F. Supp. at 1338. 

Unlike the respondent in Timken, respondents herein did not control 
the investigation; they merely submitted a preliminary listing to the 
ITA of the merchandise they considered to be identical. Their selections 
were subject to verification and the ITA subsequently confirmed 
whether the home market bearings enumerated by respondents were in 
fact identical to those sold in the United States. Indeed, where the ITA 
determined that differences cited by respondents were irrelevant for the 
purpose of selecting the appropriate home market merchandise for com- 
parison, those differences were disregarded. 54 Fed. Reg. at 19,070-072. 
See also Japanese Administrative Record (Pub.) Doc. 708 at 5. Hence, 
not only did the ITA retain its authority to select the merchandise to be 
compared, the record indicates that it exercised that authority with re- 
gard to several bearings cited by respondents. Accordingly, the Court 
finds that the ITA did not delegate improperly its decision-making 
authority to respondents, and the use of Option 1 as an alternative re- 
porting methodology was entirely reasonable and was otherwise in ac- 
cordance with law. 


CONCLUSION 


The determination of the ITA as to the subdivision of the petition’s 
description of the class or kind of merchandise to be investigated and as 
to the rescission of the investigations of the Japanese respondents’ costs 
of production is supported by substantial evidence and is otherwise in 
accordance with law. 

The ITA’s use of an alternative reporting methodology in its collec- 
tion of home market sales data was in conformity with the law and is, 
accordingly, affirmed. 
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